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CHAPTER I 

IMPORTANCE 
EXAMINING CROSS-EXAMINATION 

JOHN SMITH sits complacently on the witness stand. 
Under the kindly direction of friendly counsel, he tells 
the jury confidently and easily that he saw Mr. Smithers 
in his pajamas making love to his deshabille secretary. 
There seems no doubt, from the answers he was coached 
to give, that Mrs. Smithers is a maligned woman who 
has been grievously sinned against. The jury leans 
forward sympathetically. The judge smiles down be- 
nignly on Smith officially sanctioning his answers with 
friendly nods. His own counsel beams confident ap- 
proval. God's in his heaven; all's right with the world. 

Suddenly, friendly counsel completes his direct ex- 
amination. With a casual wave of his hand he turns 
to the opposing lawyer and says, "You may cross- 
examine!" Counsel advances menacingly on John 
Smith and transfixes him with beady eye and angry- 
glare. The complacency displayed by John Smith van- 
ishes. A cold sweat breaks out on his brow. He thinks 
he sees the faces of the jury become a collective leer 
of skepticism. The expression of the judge seems to 
change to one of suspicion and distrust. Poor Smith 
glances helplessly toward his lawyer for encourage- 
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merit and guidance, but that gentleman has seated 
himself indifferently at the table and has sunk his nose 
into an all-absorbing sheaf of notes. Immediately, 
Smith imagines himself a hapless victim of a cruel and 
searching inquisition that is going to force him to re- 
late, in spite of what he knows to be the truth, that 
Mr. Smithers was not in pajamas, that he was not with 
his secretary and that, in reality, it had not been Mr. 
Smithers at all. Unconsciously the witness imagines 
that all the dirty linen of his past life is going to be 
mercilessly exhibited to the jury and to a courtroom 
crowded with morbid sensation-seekers. John Smith's 
troubles have begun. 

The distress of John Smith or of any witness in his 
predicament, may be accounted for by the fact that the 
layman is usually a stranger in court. The sedate 
course of his life has been interrupted only rarely by 
court appearances as a witness. His knowledge of 
court proceedings, and especially of cross-examination, 
has been gained from lurid accounts of "grilling" tests 
of the knowledge of a witness and "gruelling" cross- 
examinations that luckless witnesses have undergone 
in reported trials. The newspaper is the only legal 
text-book of the lay-witness. With this background, 
cross-examination has become synonymous to Inquisi- 
tion in the mind of the witness. It seems to him that 
lawyers use cross-examination to "illustrate the obvi- 
ous, explain the evident, and expatiate on the common- 
place." 

The layman does not realize that, as many lawyers 
have pointed out, the true object of cross-examination 
is to demonstrate which side is most probably right in 
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its contentions, to add purposely or inadvertently 
omitted facts, to impeach a lying witness and, above 
all, to bring out the truth as it is interpreted by the 
cross-examining lawyer. When properly used, cross- 
examination is not a vehicle for obtaining free, sensa- 
tional publicity for lawyers. Nor is it a legal cudgel 
for browbeating timid witnesses. But it is, technically 
speaking, a conditioning device; an essential piece of 
legal apparatus which is most useful in establishing 
facts in a court of law. 

However, by its very nature, cross-examination pro- 
vides dramatic entertainment to the onlooker, thrill- 
ing sensations to those courtroom fans who avidly seek 
them, tragedy and, of course, the ever-present element 
of humor. In actual life the courtroom presents more 
drama than did Belasco at his best. The cast of charac- 
ters which performs every day in any courtroom, the 
scenes which they enact before the jury, court and 
spectators, the emotions which they portray, all con- 
tribute toward making a trial as absorbing as an 
O'Neill drama or a Reinhardt spectacle. Here, comes 
a young mother pleading for support for her bastard. 
Here, begging for retribution, comes a doddering an- 
cient who has been defrauded of his carefully nurtured 
pittance. Here, come the sleek representatives of a 
great utility corporation, demanding injunctional pro- 
tection against enforced rate reductions. Here, come 
murderers and petty thieves, proud and cowering, de- 
fiant and repentant, all actors on the courtroom stage. 

It is no wonder that with such eminent successes as 
Bayard Veiller's "The Trial of Mary Dugan," and 
Elmer Rice's "On Trial," the stage has borrowed 
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and built upon the drama of the courtroom. Similarly, 
the stage has made the public conscious of the drama 
that exists in the courtroom. Some of the most ef- 
fective exponents of the art of cross-examination were 
men of acknowledged histrionic talent. David Belasco 
is said to have offered a leading role in one of his pro- 
ductions to "The Great Mouthpiece," William Fallon. 
According to their biographers, Earl Rogers and Sam- 
uel Leibowitz, both outstanding examples of modern 
cross-examiners, were consummate actors, who used 
their dramatic talents to sway many a pliant jury. 

Aside from its dramatic superstructure, cross- 
examination has a definite importance as a foundation 
for establishing those facts which contribute to the 
successful termination of a lawsuit. The law has 
always recognized the prime importance of cross- 
examination. Should a witness die after the direct ex- 
amination by the lawyer who called him, and before 
opposing counsel has had an opportunity to cross- 
examine, the jury may be instructed to disregard his 
testimony completely. The law concedes the utter 
unreliability of testimony which has not withstood 
cross-examination. This rule was enforced by the Court 
of Appeals of the State of New York as long ago as 
1871, when the sudden death of a witness prevented 
his cross-examination. It is obvious that to have al- 
lowed only the direct examination to stand would 
have been tantamount to accepting without question 
the word of a possibly prejudiced, mistaken or even 
perjured witness. Cross-examination would have sub- 
stantiated or invalidated the testimony of the witness. 

Again, the value and importance of cross-examina- 
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ation is reflected in the strict administration by the 
courts of the "Hearsay Rule" : that plague of law stu- 
dents since the time of the English Inns of Court and 
before. Stated as simply as the numerous exceptions and 
provisos grafted on it will allow, this rule prevents 
a witness from testifying, under ordinary circumstances, 
to what he himself has not seen but has been told out- 
side of court. All of the testimony must be of such 
nature that it is under oath, in open court, and subject 
to cross-examination. If the witness saw Rastus steal 
Farmer Brown's chickens he may tell the jury all about 
it. He knows, of his own personal knowledge, the 
circumstances surrounding the involuntary departure 
of the fowl to pots unknown. The facts have been re- 
lated in open court, under oath, and are subject to cross- 
examination by Rastus' lawyer. However, if Farmer 
Brown saw Rastus pilfer the chickens, and then told 
the witness all about it, the latter cannot testify to 
these facts. Since Brown saw the acts complained of, he 
is the best source of information, and he himself must 
do the testifying. 

Thus, not only is cross-examination of the greatest 
importance from a legal and theoretical standpoint, but 
also its practical value in the actual conduct of a law 
suit can hardly be overestimated. During the month 
of April, 1887, the London Times, in a muckraking 
campaign against Charles Parnell, published a letter 
supposed to have been written by him, condoning the 
murders of Lord Frederick Cavendish, chief secretary 
for Ireland, and a Mr. Burke, his assistant. With 
typical Irish traculence Parnell denounced this letter 
as a forgery and demanded the appointment of a Com- 
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mission to investigate its source and authenticity. The 
Government proceeded to appoint three of His Maj- 
esty's Judges, not only to investigate the charges of 
forgery, but also to investigate Parnell. Lord Russell 
of Killowen, foremost English advocate and cross- 
examiner, was retained by Parnell to represent him in 
the hearings before the Commission. Richard Pigott 
was the star witness for the Times. In his direct ex- 
amination, which he unreeled with suave confidence 
under the guidance of friendly counsel, he told that he 
had been employed by the Irish Loyal and Patriotic 
Union to procure evidence against Parnell. He had 
purchased the letter in question from a secret agent 
of the Clan-na-Gael. Pigott skipped blithely through 
his direct examination and blackened ParneH's char- 
acter with the ease of John Smith when he defamed the 
philandering Mr. Srnithers. 

The direct examination concluded, Lord Russell 
arose to cross-examine. Pigott became a trifle shaken. 
Russell skilfully pressed him and Pigott lost all confi- 
dence, sulked and became defiant. Throughout the 
entire session of the next day, Russell toyed with the 
witness, ruthlessly tore his story to pieces, and branded 
him as a perjurer, with the savage invective for which 
he was noted. So thorough was this denunciation and 
so upset was friend Pigott by it, that rather than face 
Russell's withering attack again, he packed his baggage 
and departed hastily, leaving the case for the Times 
in very bad shape. The following day, the commission 
received a letter from Pigott in Paris confessing that 
he himself had forged the Parnell letter. The Times 
was obliged to publish an apology to Parnell and to re- 



IMPORTANCE 7 

veal the actual source of the letter. As an aftermath, 
a warrant charging perjury and forgery was issued for 
Pigott. He fled to Madrid where he was tracked down 
by Scotland Yard. There he killed himself rather than 
face certain arrest and prosecution and, no doubt, an- 
other session with Lord Russell. 

A recent Canadian case shows that an effective cross- 
examination not only can cause the sudden departure of 
a perjurer but can have the same effect on a truthful 
witness. John S. Labatt, a wealthy brewer of London, 
Ontario, was kidnapped under circumstances which 
pointed strongly to the use of American snatch tech- 
nique. Subsequently, two ex-bootleggers, Kingdon ( Pic- 
colo Pete) Murray and Dave Meisner of Covington, 
Kentucky, were charged with the crime. Very confi- 
dently, they waived extradition and stood trial in On- 
tario. They fortified themselves with a couple of burly 
Covington detectives in the role of alibi witnesses. One 
of these worthies took the stand. He was cross-ex- 
amined by the Canadian crown advocate with such 
efficacy that, at the close of the afternoon session, he 
and his colleague fled the province and took refuge 
across the border. They returned to Covington and 
vowed that their experience with Canadian justice and 
cross-examination had been too much for them. 

Because their case collapsed, the American suspects 
were convicted by the jury and were sentenced to long 
terms in the Kingston penitentiary. American news- 
papers extolled Canadian justice, praised their methods 
of law enforcement, and complimented the crown ad- 
vocate on the effectiveness of his cross-examination. 
The denouement of this story is ironically humorous. 
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Six months later, further investigation, coupled with 
the confession of Mike McArdle, an American gang- 
ster, proved beyond question that the two convicted 
bootleggers were entirely innocent. They were released 
with apologies from the Canadian government and 
justice once more triumphed. Certainly, this shows the 
dangerous potency of cross-examination in disgracing 
a truthful witness, as well as its usefulness in exposing 
a perjurer like Pigott. 

It must not be expected of every cross-examination 
that it produce a spectacular result. All witnesses can- 
not be tripped up and confused into admitting perjury. 
Only in very rare instances will a witness admit actual 
falsification. As a rule, a witness, especially when he is 
one of the litigants, will maintain the truth of his version 
of the case. And although the cross-examination may 
raise a suspicion as to his veracity, it will seldom suc- 
ceed in breaking him down completely. 

A short time ago a Broadway actor ordered a kidney 
saute en casserole in the dining room of a New York 
hotel. While eating it he discovered half of a mouse in 
his plate, and half still in the casserole, smothered with 
otherwise choice kidneys. At least, that was his story 
when he sued the hotel. A sophisticated Gotham jury 
returned a verdict in his favor for a thousand dollars. 
During the trial, a clever cross-examination revealed 
that he had been seeking a movie contract at the time 
of the incident and that any sort of publicity might 
have helped him in landing it. This raised the suspicion 
that he had brought the offending rodent into the dining 
room and had planted it in the casserole to create a 
news story and bring his name to some movie mag- 
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nate's eye. The New York Court of Appeals affirmed 
the jury's verdict with sage judicial comment as to 
whether the evidence proved, as the actor claimed, that 
the mouse had been cooked with the kidneys. Here, al- 
though skillful cross-examination was enough to raise 
a suspicion as to the veracity of the witness, the main 
effect of his story was unshaken, and a verdict was re- 
turned in his favor. 

The effects of cross-examination cannot be accurately 
judged from isolated instances, such as have been 
quoted here, which result in humorous or spectacular 
stories that make good reading. On the other hand, it 
cannot be said that cross-examination is unimportant 
because of those cases in which it failed to tear down a 
witness' testimony completely. There are thousands 
of cases decided every day in our courts in which cross- 
examination is of great value in establishing the truth 
or falsity of pertinent testimony. Every day, thousands 
of John Does and Mary Roes appear in court, and 
testify to an endless variety of if acts and situations 
which, although prosaic in appearance, are vital to the 
participants. Mrs. Cohen's clothes-line argument with 
Mrs. Riley, and Ignatz Maquerau's pimping for Lizzie 
Jones on Main street in flagrant disregard of the city 
ordinance, may not make interesting reading. The 
cross-examination of their witnesses in the police court 
or before a country justice may not provide anecdotal 
material. But even here cross-examination is impor- 
tant, and is the speediest and most effective method by 
which a magistrate can determine who first usurped the 
clothes-line, and whether Ignatz M. actually managed 
Lizzie's life of shame. From the simplest drug-store 
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court of a country magistrate to the domed magnifi- 
cence of elaborate court chambers, cross-examination, 
whether it be dramatic or ponderously legal, remains, 
in spite of some mischances, the great guarantee of 
truth. It is the only known method by which false testi- 
mony may be exposed, and exaggerations deflated. 



CHAPTER II 

PREPARATION 
GROUNDWORK 

To the uninitiated it might seem that an effective 
cross-examination was being conducted in a most hap- 
hazard fashion. The lawyer appears to be proceeding 
by the trial and error method. He will ask a question 
or two about one phase of the case but then, instead of 
developing it, he will suddenly start upon an entirely 
new and seemingly unrelated subject. Again, each 
question the lawyer asks seems to be not even remotely 
connected with either the previous or the following 
questions. The spectator does not realize that each 
question, although apparently disassociated from the 
others, has a definite place in the orderly framework 
of the examination. The successful cross-examination 
is nearly always conducted along carefully plotted 
lines, and is usually based on a well-thought-out and 
settled hypothesis. 

An excellent example of a strategically planned 
cross-examination, based upon a working hypothesis, 
which must have appeared to the onlooker to be 
casual and disorganized, was recently the means of 
saving a young millionaire from being victimized by a 
woman who claimed that he was the father of her child. 

11 
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According to her story, she had relations with the man 
in the garden of his country estate during the middle 
of the month of April. This, she claimed, with maternal 
certainty, was precisely nine months prior to the date 
of the birth of the child. The following cross-examina- 
tion ensued : 

Q. You say that you took a walk in the garden with 
the defendant? 

A. Yes. 

Q. Was this prior to the time at which you had 
intercourse with him? * 

A. Yes, it was. 

Q. How long had you known him at this time ? ( 

A. Oh, about three months. ^ 

Q. Did you walk in the garden more than once ? , 

A. No, only once. I 

Q. Were there fruit trees 'in the garden? 

A. Yes. 

Q. Did you walk in the garden after you had inter- 
course ? * 

A. No, we left right afterwards. ^ 

Q. What kind of fruits grew in the garden ? 

A. Currants and raspberries. 

Q. And that was the only night you had intercourse 
with him? 

A. Yes, I can swear to that because 

Q. (cutting her short) Were the currants and 
raspberries ripe that day? 

A. Yes, they were. I ate some of them. 

Q. And that was the middle of April? 

A. Yes, I remember the date positively. 

The lawyer had gained his carefully planned point. 
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He now had only to bring out to the jury what they 
had already noted : that currants and raspberries could 
not have been sufficiently ripe in the middle of April 
to have been edible. The witness was completely dis- 
credited in the minds of the jury and the poor young 
millionaire was ready to embroil himself once more 
with another garden companion. 

To the casual observer, the questions seemed to fol- 
low unrelatedly. After definitely fixing the time of 
intercourse, the lawyer shifted his ground and asked 
the witness how long she had known the defendant. 
He then drew from her the statement that currants 
and raspberries grew in the garden and the further 
admission that they were ripe enough to eat at the 
time of intercourse. At this stage of the little game, 
examining counsel had only once more to ask the wit- 
ness whether intercourse occurred in the middle of 
April to place her within the two horns of a dilemma. 
If she realizes what she has done, and tries to modify 
the time of intercourse, so as to make the story about 
the ripe fruit possible, she has totally discredited her- 
self. She must then change her story completely and 
is hopelessly involved. Conversely, if she sticks to her 
story, like the proverbial cuckold who was waiting 
for a street-car, she can succeed only in enmeshing her- 
$elf more inextricably. 

It can be seen that the lawyer in this case planned 
'his attack with a well-ordered working hypothesis. He 
started under a handicap because the woman is always 
given the benefit of the doubt in bastardy cases, which 
are primarily instituted for support of the child. It 
was therefore necessary for him to discredit the com- 
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plaining witness solely by her own admissions. His 
cross-examination was carefully constructed on the 
theory that the defendant had intercourse with the wit- 
ness only some months after the time of conception, 
which was automatically fixed as the middle of April 
because of the time of the birth of the child. Then he 
had merely to establish, beyond doubt, the actual time 
of intercourse. This he did by the clever device of 
getting from the witness an admission that the fruit 
was ripe at the time she claimed the seed was sown! 

On analysis it is apparent that most successful cross- 
examinations are direct outgrowths of a previously 
conceived hypothesis. Only rarely is a lawyer fortunate 
enough to stumble upon a real opening, during the 
course of the examination, without having worked out 
his hypothesis in advance. A story is told of Earl 
Rogers, who was about to commence cross-examination 
of the chief witness in an important criminal trial. He 
turned to his daughter, Adela Rogers St. John, and 
showed her a slip of paper in his hand on which was a 
list of eight questions. 

"That's all I really have to ask him," he whis- 
pered. 

It took Rogers four full days of sedulous question- 
ing to wangle out of the witness the answers to the 
eight questions which he had written. In those short 
questions, he had synthesized his entire theory of the 
case* 

The hypothesis which the lawyer frames for use in 
cross-examination must be based on facts which the wit- 
ness is certain to bring out in direct examination. It 
must vary with the shifts of circumstances. The per- 
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jured witness must be handled differently from the 
honest but mistaken witness, or the witness who testi- 
fies truthfully, but who omits certain material facts. 
This latter type is often encountered in personal in- 
jury suits against railway companies. A well known 
minister once sued a railway for injuries which he re- 
ceived as a result of falling through the interstice sep- 
arating the station platform and the car step. He al- 
leged that the railroad was negligent in allowing a space 
of approximately one foot to intervene. The minister 
told a truthful story of how he had fallen into the 
opening when leaving the train, although he had exer- 
cised all possible care in alighting. Certainly, the at- 
torney for the railroad would have found it difficult 
to impeach the witness, considering his position in 
the community, and the respect that any jury would 
manifest toward the word of a man of the cloth. 
Therefore, he had to evolve the theory that the rail- 
road company had not been guilty of negligence be- 
cause thousands of people had used the same platform 
facilities without the occurrence of a similar accident. 
Futhermore, he knew that he could show that it was 
impossible for the platform to be built closer to the step 
because of the varying widths of the different types of 
car then in use. His cross-examination proceeded along 
the following lines : 

Q. You left the car carefully, Reverend, when the 
train was standing still ? 

A. Yes, sir. In fact very carefully. 

Q. How then did you happen to fall ? 

A. There was too much of a space between and I 
misjudged the distance. 
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Q. Do you think that the car step should have 
been closer to the platform? 

A. I certainly do. 

Q. Do you know that cars of varying widths are 
used upon this road, and must discharge passengers at 
the same platform? 

A. That may be so, sir. . 

Q. Do you know that thousands of persons have 
used that identical platform daily since 1870? 

A. Perhaps. 

Q. Do you know that this same car has been in 
constant use at that platform for the past ten years? 

A. It may have been. 

Q. And do you know that not a single other person 
has been injured as you were by falling between the 
car step and the platform? 

A. Perhaps. 

The lawyer then courteously thanked the minister 
and concluded the cross-examination. In his argument 
to the jury, he dwelt at length upon the hypothesis 
which he had developed by his examination of the wit- 
ness. After a short deliberation, the jury returned a 
verdict in favor of the railroad company, in spite of 
the truthful testimony and the excellent impression 
left by the clergyman. 

In order to conduct a successful cross-examination, 
the larwyer must first form in his own mind an opinion 
of the relationship which the testimbny of the witness 
bears to the facts of the case. He must determine in 
advance, if he can, the character and motives of the 
witness, if he is willfully lying or if he is sincerely mis- 
taken. He must first evolve a settled hypothesis, which 
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he can do only if he has an intimate knowledge of all 
the facts in the case. 

A spectator in the court-room, listening to the prog- 
ress of a trial, usually imagines that the proceedings 
are spontaneously conceived from moment to moment. 
A lawyer makes a brilliant cross-examination of an ex- 
pert psychiatrist and confidently questions him with 
reference to this highly technical subject. Seemingly, 
the advocate possesses a complete knowledge of this 
field. Or, again, the spectator hears a swift cross- 
examination concerning the involved details of an 
engineering project. Often, the lawyer seems to display 
a greater knowledge than the witness concerning the 
circumstances to which he is testifying, although they 
may involve some obscure phase of the case which has 
suddenly bacome significant. When the cross-examina- 
tion ends to the discredit of a witness, the lay spectator 
does not appreciate what lies behind this result which 
has been achieved with apparent ease. He does not 
realize that each cross-examination, and sometimes each 
individual question, is based upon days and even months 
of intensive preparations. 

Perusal of the many outstanding legal textbooks 
dealing with trial practice will prove surprising. While 
they all disagree violently as to the mechanics and 
techniques of cross-examination under varying circum- 
stances, all are alike in the statement that intensive 
preparation is essential for a successful cross-exam- 
ination. Of course there are reports of some instances 
in which the ideas for a dramatic and crushing ex- 
amination of the witness came to the lawyer spon- 
taneously and during a triaL But these cases occur 
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mostly in the imagination of newspaper writers, and 
the old precept that "there is no such thing as ex- 
temporaneous acquisition" is still expressive of the 
need for preparation. 

It is interesting to examine the steps which a lawyer 
takes in preparing a cross-examination, and the sources 
from which he draws his information. Before the time 
of actual trial, much of the preliminary work may be 
done within his office. But often he must conduct ex- 
haustive investigations away from his desk and under 
a variety of circumstances. Particularly in preparing 
a criminal case, he must frequently undertake to do 
things for which a detective would be better suited, and 
besides he must often depend upon the services of 
trained under-cover men. Even while on trial, he must 
continue to prepare for the cross-examination during 
the time occupied by direct examination of the wit- 
nesses called by the other side. All of this time and 
energy are devoted to the gathering of facts and in- 
formation of all kinds so that a theory or hypothesis 
may be built up as the ground-work for a successful 
cross-examination. 

The actual trial is usually not the first place the 
witnesses have told their stories. In every felony case, 
the trial itself is always preceded either by a coroner's 
inquest or by a preliminary hearing before a magistrate. 
In important criminal trials, where there is a verdict 
of guilty, the case is usually taken to a higher court and, 
in the event of a reversal, must be tried again. In 
civil matters there are previous court proceedings in- 
volving the same facts. A great many personal injury 
and automobile accident cases are tried in the civil 
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branch of the court after the defendant has been ar- 
raigned on some minor criminal charge such as driving 
while intoxicated or reckless driving. So it can be seen 
that the stenographic reports of these previous trials 
can be of great use to the astute cross-examiner. It is 
almost impossible for a witness to testify in subsequent 
trials exactly as he did previously, especially when 
months and even years may intervene between pre- 
liminary proceedings and the trial itself. A careful 
lawyer will spend much time studying these previous 
reports so as to catch any slip or error that a witness 
may make in his second court appearance. These re- 
ports are not always available. But the clever lawyer 
whose client is in funds manages to have a stenographer 
ready to take down the proceedings, because he knows 
that sometime, somewhere, he is going to make good 
use of the transcription. 

The use in cross-examination of stenographic re- 
ports of previous testimony of the witness has been 
repeatedly demonstrated. Harry Hoffman was tried 
several times in New York for the sexual murder of 
a young woman. The evidence against him was en- 
tirely circumstantial. In his first trial he was found 
guilty by a jury. The verdict was reversed on appeal 
and the case remanded for another trial. In the retrial, 
Hoffman secured the services of Samuel Leibowitz. A 
policeman, one of the key witnesses for the state, testi- 
fied that he had seen the defendant in the sheriff's 
office. The cross-examination, in part, was carried on 
as follows: 

Q. Did Mr. Fach, the district attorney, send you 
to the sheriff's office, then? 
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A. No, sir, I went there myself. 

Q. Do you want to change that statement? 

A. No, I won't change it. 

Q. Let me see if I can refresh your memory. At 
page 750 of the minutes of the second trial: 

"Q. Now then, who told you to go to the 
sheriff's office? 

A. Mr. Fach." 
Did you say that? 

A. I don't remember saying it. No, I don't. 

Q. Then, the question immediately after that : 
"Q. Are you sure about that? 
A. Positive," 
Did you testify to that? 

A. No, I didn't. 

Q. Which is the truth, did he send you or did he 
not? 

A. He didn't send me. 

At this point, Leibowitz was ready to conclude his 
cross-examination. Technically, it would have been 
necessary for him to produce the stenographer who 
took and transcribed the minutes of the previous trial. 
By her, he would then have proved the accuracy of his 
copy of the former proceedings and hence the contra- 
diction made by the witness. However, the district at- 
torney eliminated the need for this by conceding in 
open court that the policeman had previously testified 
that he had been sent to the sheriff's office by Mr. 
Fach. Here, Leibowitz cleverly elicited an erroneous 
statement from the witness. Immediately, because of 
his intense study of the previous testimony, Leibowitz 
was able to recognize the inconsistency, force the wit- 
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ness to abandon his previous sworn statement, and thus 
cast a strong doubt on his heretofore damaging testi- 
mony. It is difficult to reproduce with cold type the 
dramatic effect that this self-impeachment had on the 
jury. But, it was because of a number of similar inci- 
dents that the lawyer was able to break down in- 
criminating testimony and to obtain a favorable ver- 
dict for his client. 

The previous trial records are but one source of a 
lawyer's information which must be assembled in his 
search for a working hypothesis to be used in cross- 
examination. To begin with, he must interview his 
own client and take from him a complete statement of 
all pertinent facts which he remembers. A careful and 
methodical lawyer may even go so far as to instruct 
his client to let the matter rest for a day or so and then 
write out, in his own home, a complete statement of 
the case. It is amazing how this device often results 
in the emergence of important facts that otherwise 
would have been forgotten. The lawyer must also 
interview all available witnesses and take statements 
from them. If possible, the witnesses for the other 
side should be interviewed and their versions of the 
case written out carefully and signed by them. This 
obviates the effect of any change of mind a witness 
may have because of monetary or other induce- 
ments. 

Witnesses may have been engaged in other litigation 
in a capacity that may show them biased, or even of 
an opinion opposite to that which they have expressed 
in the current trial. These derelictions may be ef- 
fectively used to discredit them. In personal injury 
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cases, medical opinions and the results of physicians' 
examinations must be collected and carefully studied 
so as to furnish material for cross-examination of med- 
ical experts. Hospital records and records kept by 
an employer, of attendance and earnings of his em- 
ployees, were used in the trial of Bruno Hauptmann. 
This information furnished an excellent background 
for cross-examination by David Wilentz, who con- 
ducted the prosecution. In large cities it is the duty 
of police officers to submit detailed reports of accidents 
and other unusual occurrences. The lawyer should 
avail himself of these reports for office study. These 
are but a few of the sources available to the cross- 
examining lawyer. Many others come up in every 
new trial, and it is the duty of the lawyer to familiarize 
himself thoroughly with these manifold sources of in- 
formation. 

William Fallon was said to have spent more time 
in the barroom than in the courtroom. Broadway's 
gilded palaces of gin and jollity saw more of him than 
did his office force. Yet, in spite of this preoccupation 
with extra-legal pleasures, he managed to acquaint 
himself thoroughly with every case he tried. The im- 
mense amount of labor involved in this would seem to 
indicate that the story of his playboy activities was a 
myth. During his career he participated in many 
famous murder trials, none being more sensational 
than the trial of Ernest Fritz, New York taxi-driver, 
who was charged with the murder of Florence Cohen. 
The theory of the prosecution, was that Fritz had 
brutally murdered the woman during intercourse, by 
a rupture of her female organs that caused hem- 
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orrhage and death. Fallen's defense was that his 
client had normal intercourse with the girl and that 
her death had been simply an unfortunate accident. 

Reports reached him that the prosecution had im- 
ported a Harvard professor of gynecology, and that 
they would unleash a host of specialists in female 
anatomy to bolster up their theory of the case. Fallon 
realized that his client's life depended upon the results 
of his cross-examination of these experts. He knew 
that he would have to possess a detailed knowledge of 
gynecology if he expected to be successful in his assault 
upon their testimony. Forsaking the bright lights of 
Broadway, Fallon compiled a list of 482 gynecological 
text-books, rejected over 300 of them after a casual 
reading, and carefully studied the contents of those 
remaining. The story is told that, with a steady stream 
of black coffee as an eye-opener, he mastered the con- 
tents of these books in one night and practically mem- 
orized four standard works on the subject. The truth 
of this prodigious feat may be doubted. But the fact 
remains that the "great mouthpiece," as a result of this 
intensive preparation, bearded the experts in their den. 
Throughout the cross-examination he was very posi- 
tive of such terms as **uterine hemorrhage," "menor- 
rhagia" and "endometritis." 

Fallon cross-examined one expert with such effect, 
and displayed so masterful a knowledge of the subject, 
that the witness remarked to him in amazement, "Mr. 
Fallon, I did not know you were an M.D. When did 
you get your degree?" To this Fallon replied dryly 
but truthfully, "I received my degree last night. I 
began practice this morning." It may be added that, 
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after this singular display of recently acquired bril- 
liance, the jury found in favor of the taxi-driver. 

Frank J. Hogan, Washington's number one criminal 
lawyer, has received several million-dollar fees for his 
services. He is now defending Andrew Mellon, former 
Secretary of the Treasury of the United States, who 
was charged in 1934 with income tax irregularities. 

As an outgrowth of the Teapot Dome scandal, Al- 
bert Fall was convicted of accepting a bribe from Ed- 
ward Doheny. But when Doheny was charged with 
giving this bribe, he was represented by Hogan and 
acquitted. This paradox is accounted for by the im- 
mense amount of time that Hogan spent in preparing 
himself for his defense of Doheny. In this trial, he 
spoke for six hours with constant recitation of figures 
concerning costs of oil leases, acres of shale, and pro- 
duction of barrels per month and year. All this was 
done without reference to his voluminous notes, which 
he had prepared painstakingly through days of study. 

The fame of Aaron Burr rests largely on his duel 
with Alexander Hamilton. His verbal encounters in 
cross-examination have been overshadowed by his repu- 
tation as a duelist. But Burr was one of the most 
successful of all lawyers. His cross-examinations were 
conducted only after he had accumulated exhaustive 
information concerning his case. Not only that, but he 
demanded of his assistants that they go into the sub- 
ject as thoroughly as he. At times, Burr's junior 
counsel would receive notes from him in the middle of 
the night insisting that he be furnished with immediate 
information. 

Lord Russell of Killowen expected similar diligence 
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from his clerks. A visitor to the Liverpool Law Li- 
brary found a dozen young lawyers hard at work gath- 
ering facts for a case in which their employer had 
been retained. He questioned one of the men, and 
asked, "Is the whole library working for Russell ?" 
"Yes," was the reply, "there are twelve of us doing 
the work of one man in order that one man may do 
the work of twelve." 

In an important prosecution for sewer graft, Emory 
R. Buckner appeared for the state and was opposed by 
Max Steuer. The key witness for the defense was a 
university professor who made a convincing impression 
upon the jury. Buckner was able, by his cross-examina- 
tion, to discredit him completely with the use of a blue 
print which the professor had signed and which con- 
tained information contrary to his testimony. The all- 
important signature had been plucked from a mass of 
twenty thousand miscellaneous documents by a well- 
trained assistant. The great Rufus Choate, even when 
he was senator from Massachusetts, carefully read all 
advance opinions of the Supreme Court to determine 
whether he would have presented the case differently. 
Sir Edward Marshall Hall, often referred to as Eng- 
land's greatest defense lawyer, familiarized himself with 
many works on toxicology in preparing for the trial 
of Frederick Seddon, English insurance agent, indicted 
for murder by poisoning. Hall found it necessary to 
be well prepared because, in this case, as in many other 
famous trials, he was opposed by the redoubtable Sir 
Edward Muir, senior counsel to the British Treasury. 
Muir fortified himself with a batch of colored pencils 
which he used in preparation, blue for direct examina- 
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tion of his own witnesses, black for the questions which 
he expected to ask in cross-examination, and red for 
the dangerous points involved. 

The most notable example of snap brilliance in the 
use of pre-trial preparation is found in one of the few 
murder cases in which Earl Rogers appeared as prose- 
cutor. The defense lawyer contended that his client 
was insane. In support of this claim he brought out the 
fact that the defendant had received various head in- 
juries. He went so far as to demonstrate the scars 
to the jury. Rogers seized the defendant and showed 
that the scars had not adhered to the skull, thus proving 
that no injury could have been done to the brain. At 
this point the defendant fainted. Immediately, Rogers 
called an expert psychiatrist to the stand who testified 
that insane persons never faint. In this way, because of 
knowledge acquired in careful preparation, the sanity 
of the defendant was dramatically impressed upon the 
jury, which returned a verdict of guilty. 

Illinois has recently adopted the system bf examin- 
ing witnesses before the actual trial of a case, obtain- 
ing from them, under oath, a statement of their version 
of the facts. This testimony can be taken before any 
Master in Chancery or notary public in the county in 
which the case is pending. By this means, as soon as 
the lawyer has filed his suit, he may subpoena any wit- 
ness and determine the trend of his testimony. Thus, 
any possible lapse of memory, inadvertent or inten- 
tional, may be forestalled. The crowded dockets of 
courts in all metropolitan centers, which prevent, the 
trial of cases until years after the actual occurrence, 
make this new method of preparation invaluable to 
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the lawyer. Not only that, but it prevents the witness 
from modifying his testimony as a result of monetary 
or physical persuasion, a condition which has been quite 
prevalent in large cities. The witness cannot change 
his story during the trial without running the risk 
of being confronted with the contradictory deposi- 
tion. 

Aside from the assiduous office preparation under- 
taken by the conscientious cross-examiner, it is often 
necessary that he conduct an investigation away from 
his comfortable swivel-chair. Particularly in personal 
injury cases, where a defendant suspects the plaintiff of 
feigning injuries, the lawyer must emulate Sherlock 
Holmes and do a bit of detective work to obtain ma- 
terial for his cross-examination. A young Broadway 
chorine brought a suit against a millionaire playboy 
arising out of an assault he was alleged to have made 
upon her during one of their drunken orgies at his 
penthouse apartment. As proof of her resulting dis- 
ability, she testified that she had been confined to her 
bed for the entire month immediately preceding the 
trial. Without preparation, her tearful mascaraed 
eyes and her crossed legs would have resulted in 
a verdict which would have been large enough to 
heal her disabling bruises. Wise in the ways of 
chorines, the playboy's lawyers employed a number of 
detectives to shadow her every move before the trial. 
They reported all of her activities in such detail that 
cross-examining counsel was able to proceed as fol- 
lows: 

Q. Now, Miss La Verne, how did you spend your 
time last Thursday evening? 
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A. I was in bed, of course. 

Q. Did you have anything to drink? 

A. No, I did not. My doctor told me not to. 

Q. Do you know Percival Apjohn? 

A. Why, yes, I do. 

Q, Did you see him Thursday night? 

A. No, I don't entertain in my bedroom. 

Q. Now, tell the jury frankly, Miss La Verne, 
weren't you with Mr. Apjohn at the Golden Pheasant 
Cafe last Thursday evening? 

A. Well, I guess I was, but I ... 

Q. You danced there until two A.M., didn't you? 

A. (No answer.) 

Q. You had eight cocktails, didn't you? 

A. (No answer.) 

Q. You sat with Mr. Apjohn, the third table from 
the floor, did you not? 

A. Yes. 

The golden road to financial independence glittered 
ahead for the aggrieved chorine before the above 
cross-examination. But, when the fifth question, con- 
cerning her escort and the place -she had visited, was 
asked, the gold had begun to tarnish and her case took 
on an entirely different aspect. Had she denied being 
at the cafe, the lawyer would have found it easy to 
show her a perjurer by the testimony of the detectives 
who had trailed her and had recorded every detail of 
her conduct. She could no nothing but admit to the 
jury that she had erred somewhat in her claim to com- 
plete disability. Thereupon, her case collapsed. 

New York newspapers were filled with stories about 
the murder of a small child and the wounding of five 
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others by machine-gun fire from the "Baby Killing 
Car" in Brooklyn. Vincent Coll, New York gangster, 
was held as the perpetrator of this crime. The state 
produced a mysterious eye-witness named George 
Brecht, who claimed to have been walking in East 
107th Street at the time of the shooting. He insisted, 
on direct examination, that he could positively identify 
Coll as one of the occupants of the death-car. Brecht 
had been held incommunicado by the police so that 
Coil's attorney, Samuel Leibowitz, was unable to pur- 
sue his usual, thorough methods of pre-trial investi- 
gation. This lack of intelligence regarding the wit- 
ness and his background resulted in some setbacks to 
the defense when the cross-examination opened. The 
defendant's case would have been hopeless had the 
entire cross-examination continued as follows: 

Q. Have you ever been a witness in a court before? 

A. No. 

Q. For whom did you last work? 

A. I don't care to answer that. I've got a wife and 
two children I want to protect. 

Q. What was the nature of your employer's busi- 
ness? 

A. He was an alderman. 

(At this point the witness refused to answer ques- 
tions concerning the city in which his employer had 
lived, and an objection by the prosecution was sus- 
tained by the court.) 

Q. Where were you born? 

A. Missouri. 

Q. Is the alderman from Missouri? 

A. Maybe. 
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Q. Who has been supporting you since you quit 
your last job? 

A. The police department* 

Q, You read in the papers that rewards totalling 
$30,000 were offered for the murderers? 

A. No, I only read the funny paper. 

Q. How many windows were in the automobile 
the gunmen used? 

A. I don't count windows. 

Q. Is there a park in the vicinity of the shooting? 

A. I don't look for parks. 

Q. How many floors are there in the building at 
2060 First Avenue? 

A. I don't count floors. 

Q. Were you moping around East 107th Street as 
you said yesterday? 

A. No, I was just a man of leisure. 

Q. You're not positive these are the men; you just 
think they are, don't you? 

A. If I didn't know they were the men, I wouldn't 
be here. 

It is plain that, up to this point, Leibowitz had cer- 
tainly done his case more harm than good. The story 
of the witness had been strengthened in the minds of 
the jury. It became apparent to Leibowitz that he 
needed some information about the witness on which 
to base a cross-examination that might weaken his 
previous effective testimony. Therefore, he spent the 
entire day in dragging out the questioning to give his 
investigators a chance to do their work. He knew, 
from the manner in which the witness had spoken out 
of the side of his mouth, that he was an ex-convict who 
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had been forced to speak that way because of prison 
restrictions. With this conjecture as a starting point, 
his detectives, with the help of an old St. Louis pro- 
bation officer, uncovered Brecht's life history, which 
included a long criminal record. The following, which 
occurred the next day, illustrates graphically how 
dangerous a "little knowledge" can be : 

Q. I asked you yesterday whether you had ever 
been in court before, on the witness stand, and you 
answered you had not. 

A. I did. 

Q. You came from St. Louis? 

A. Yes, sir. 

Q. You were a witness in a court trial there, were 
you not? 

A, Yes, sir. 

(Note the change in the answers of the witness 
from sure flippancy to subdued respect, when he re- 
alizes, from the course which the questioning has 
taken, that the cross-examiner is better informed than 
he was the preceding day.) 

Q. You testified for the state when two members 
of the Cuckoo gang were tried for killing Doctor 
August H. Sante. They were acquitted. Did you 
identify them too ? 

(A state objection was sustained saving the wit- 
ness from answering this embarrassing question.) 

Q. You were before a judge in the juvenile court 
in St. Louis charged with stealing diamonds, weren't 
you? 

A. Yes, that was the charge. 

Q. You were convicted and sent away, weren't you? 
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A. Yes, sir* 

Q. Why did you say you had not been a witness 
previously when you were asked that question yester- 
day? 

A. I didn't tell because I didn't want anyone to 
know where I came from on account of my wife and 
children. 

(Leibowitz smiled blandly at this admission, bowed 
to the court, and sat down. ) 

Other cross-examiners have gone to even greater 
extremes in their extra-office preparation. The fame 
of Earl Rogers as a cross-examiner spread across the 
country from California to New York. At one time, 
De Lancey Nicholl, himself a noted lawyer, offered 
Rogers a fabulous fee if he would make the trip East 
and participate in the trial of a case by cross-examining 
only one witness whom Nicholl feared very much. 
Rogers accepted on the condition that his trip was to 
be made in the utmost secrecy and that he was to have 
an opportunity of examining the witness and observing 
him for one week before the trial. This was agreed to 
and Rogers started East. He arrived in New York and 
registered at the same hotel as the witness. He did 
not shadow . him or investigate his character. He 
merely watched him very closely in the hotel. When 
the witness ate, smoked or read a newspaper, Rogers 
was close to him, subjecting him always to a keen 
scrutiny* In this way he learned much of the character 
of the man so that, on the witness stand, Rogers hacked 
his story to pieces, discredited him completely, and won 
his case. 

Sometimes the bounds of legitimate preparation are 
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exceeded and, with planted material, a witness is de- 
liberately framed to provide ammunition for the cross- 
examiner. The unscrupulous lawyer usually makes use 
of this method to discredit an otherwise reliable wit- 
ness. This happened in the case of People of the State 
of New York vs. Osborne, former warden of Sing 
Sing penitentiary. The defendant was being prose- 
cuted by William Fallon for malfeasance in office 
based upon charges of sexual degeneracy in the prison. 
A doctor was an important witness for the prosecution. 
His testimony turned out to be irrefutable and very 
damaging to the defendant. It became obvious that the 
only method of offsetting it would be, not by attacking 
the substance of his story, but by discrediting him per- 
sonally. This adverse testimony did not come unex- 
pectedly. Clever plans had been laid by the defense, 
some weeks before trial, with which to combat 
this sure setback to their case. An investigator pur- 
chased twelve ultra-violet ray machines of a new type 
which had been recently patented, and which had ap- 
peared on the market only six months previously. Then 
he called upon the doctor and, posing as a salesman of 
the machines, offered one free in return for a testi- 
monial signed by the physician to the effect that he had 
made everyday use of a lamp of that specific type for 
several years, and that it had always operated satis- 
factorily. Not realizing that the machine was of a 
new type, and with the handsome inducement of one as 
a gift, the doctor very naturally signed the testi- 
monial, which ultimately found its way to the files of 
the defense lawyer. 

The damaging testimony having been brought out 
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in direct examination, the defense lawyer concentrated 
his attack on the gullible doctor by bringing in the 
innocent testimonial he had signed. After securing 
from the befuddled medical savant an admission of the 
genuineness of the signature attached, the defense 
lawyer abruptly terminated his cross-examination. 
Then, as part of his own case, he merely offered the 
document in evidence and with the aid of competent 
experts proved that the machine, which the doctor 
claimed to have used a number of years, had been on 
the market only a few months. Thus, with a manu- 
factured set-up prepared by foresight and industry, an 
otherwise well-charred chestnut was drawn out of the 
fire. 

It might be supposed, from reading these examples, 
that all lawyers engage in long investigations and use 
a trained corps of investigators to unearth cross-ex- 
amination material. This idea was fostered in a recent 
moving-picture, "The Case of the Howling Dog." 
Here, Warren William was cast as a lawyer, that is, 
as a movie lawyer. In preparing his case,* it was es- 
sential that he obtain information about the past of 
certain of the witnesses. So, issuing peremptory com- 
mands to his trusty investigators, he received in a very 
short time, through the magical legerdemain of the 
movies, a complete case history of the people involved, 
With it he proceeded easily to ,win his case and, of 
course, the lady of his heart's desire. Some movies 
have gone so far as to furnish their legal heroes with 
complete laboratory facilities housing ballistic experts, 
toxicologist's paraphernalia and an assortment of sci- 
entific labs that would be a credit to any research insti- 
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tute. As a matter of fact, the practitioner of today 
lacks the means for making much investigation. If he 
is blessed with a fair amount of law business, he has 
not the time to prepare his cases for trial. As a result, 
the only preparation which the busy lawyer makes for 
many of his cases is that which he can manage to sneak 
in while the witness of the adverse party is undergoing 
direct examination. 

Naturally, such hypotheses as it is possible to as- 
semble during trial cannot be as effective or take the 
place of a thorough pre-trial preparation. Not until 
our lawyers have become as affluent as their shadow 
brothers in the movies, can they afiord the sumptuous 
offices and the fact-finding facilities that go with them. 
Therefore, the ordinary lawyer must content himself 
with' preparation during trial. 

Most of this preparation is made with information 
obtained from the witness and from his behavior on 
the stand. Every word he uses, every motion, even 
involuntary, and his general conduct on the witness 
stand may have in them the germ of a basic thought 
on which a hypothesis may be built, which might make 
for an examination disastrous to him. Therefore, a 
witness must realize that he will be under the close 
surveillance of one, or perhaps several, inquisitive and 
determined lawyers who are waiting patiently for the 
word, gesture, or involuntary change of expression 
which will betray him. 

Lord Russell of Killowen always topped off his cus- 
tomary extensive preparation by scrutinizing, with the 
utmost care, not only the visual reactions of the witness, 
but the reactions of the jury and the judge to the 
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witness. A Mr. Philp was sued for libel by a Mrs. 
Wilberforce. She had met his father, an eighty year 
old youngster, who had proposed marriage to her. She 
coyly rejected his offer but consented to being legally 
adopted as his daughter. By letters and other means, 
the defendant convinced his father that the woman 
was an adventuress with eyes on his money bags. 
Consequently, Mrs. Wilberforce was thrown out of 
home, hearth and heart. 

During her direct examination, she sat close to Judge 
Field, who was approaching senility and was con- 
siderably deaf. While smiling innocently at him .and 
the jury, she brought out the facts that she had come 
of good American parentage, that she had aided the 
wounded in Paris after the war of 1870, that she had 
performed similar services during the Russo-Turkish 
and Mexican wars and that she was the sole support 
of her young brother. Altogether, she made a hit with 
the jury and with the good but senile judge. To avoid 
creating prejudice in favor of the witness, who was 
still comely, Russell began his cross-examination with 
the greatest care. As he, himself, said about the inci- 
dent, "I had, therefore, to move very slowly, watching 
the judge and the jury to see what effect my questions 
were making on them, and to take care not to shock 
them by being rough or rude to the innocent young 
person." As his cross-examination continued, the 
plaintiff moved closer to the judge as though she were 
trying to protect herself by his presence. Russell shifted 
his scrutiny continually from the witness to the judge 
and back again. When he observed that a question 
elicited a frown from the judge, he was careful to 
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avoid that subject thereafter. The examination lasted 
an entire afternoon with no result and with the good 
name of the witness still unsullied. 

The next morning, when the witness resumed the 
stand, she smiled to the judge. He bowed gallantly 
in return. All of this byplay was not lost on the jury 
nor on Lord Russell. The morning session found Rus- 
sell pressing the plaintiff a bit harder than he had done 
the previous day. After lunch, she returned to the 
court-room looking more innocent than ever. She drew 
her chair even closer to the judge. He frowned and 
grumbled, "Not so close, madam, not so close!*' 

Russell seized this change in the court avidly, as 
though he had been on the lookout for it during the 
entire trial. Then, driving her as hard as he could, he 
went after the witness unmercifully. The next morn- 
ing's session found her quite shaken, so much that she 
referred constantly to notes in her hand. Here was 
Russell's opportunity, and the following questioning 
took place : 

Q. What are those notes? 

A. Notes to refresh my memory. 

Q. When did you take them? 

A. Last night. 

Q. How came you to take them ? What suggested 
it? 

A. Some letters I was reading. 

Q. Can I see the letters? 

A, I have not got them with me. 

Q. Where are they? 

A. At my lodgings. 

At this point, the court changed his attitude com- 
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pletely and directed a messenger to be sent to the 
lodgings immediately to bring the letters before the 
court. The messenger searched her room but found no 
letters. Russell proceeded to complete what he had 
started. Using all the information at his disposal, 
no matter how harsh it may have been, he rapidly 
drew admissions from the plaintiff that she was not an 
American, that her real name was Smith, that she had 
never served in the wars she had mentioned and that 
the young man whom she had called her brother was 
her illegitimate son. The judge, thereupon, character- 
ized the evidence as given by the witness as being 
"gross fabrications" and her entire claim as "infa- 
mous." As an aftermath, the plaintiff was indicted and 
tried for perjury and given a sentence of nine months. 
No word of the witness' testimony will escape the 
thorough and competent cross-examiner. Everything 
he says will be digested and analyzed by the lawyer in 
order to derive some point with which to break down 
the witness' story. Some time ago, a young girl went 
"the way of all flesh" and, after the usual delay, de- 
livered herself of an unwanted child. Three weeks 
later the child died suddenly. A post-mortem examina- 
tion indicated arsenic poisoning. During her trial for 
murder, a grocer brought out, on direct examination, 
that a day or so before the death of the child, the 
young mother had purchased a half ounce of arsenic 
from him. After the inquest, he had weighed the 
arsenic with little balls of shot, as was the custom in 
those days, and had found that twenty-four grains 
were shy of the original amount he had sold her. 
Anxious to make his mark, the young lawyer for the de- 
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fendant listened carefully to all that the grocer was 
saying and analyzed all that he had ingested. His 
cross-examination went as follows : 

Q. When the arsenic was purchased how did you 
weigh it ? 

A. I weighed it with shot. 

Q. How many shot ? 

A. Six. 

Q. Of what description? 

A. Number eight. 

Q. When it was returned to you did you weigh the 
arsenic in the same scales? 

A. Yes. 

Q. Did you weigh it with the same shot? 

A. I weighed it with shot of the same number for 
I had no other number. 

Q. How much less did it weigh? 

A. Twenty-four grains less. 

Here, the court adjourned. The ambitious young 
lawyer ran out and, by a series of simple experiments, 
discovered that number eight shot varied in weight and 
that six of the shot might vary over twenty-four grains. 
He demonstrated this fact to the court and the jury the 
next day, and the defendant was acquitted. 

In another case, suit was filed on a bond, and the 
defense raised was that of payment. A witness on be- 
half of the defendant testified in great detail that 
the defendant had carried enough silver bullion to 
pay the bond in full, from his home to the home of 
the owner of the bond, a distance of several miles. 
Unfortunately, the original holder of the bond had died 
so that the suit was being conducted by his adminis- 
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trator, and no witness was available to dispute the 
story of payment. Although the tale of the silver 
bullion payment came as a surprise, the attorney for 
the plaintiff remained unruffled. He carefully analyzed 
the story, made certain calculations upon the margin 
of his note paper, and then proceeded to cross-ex- 
amine. He calmly asked the witness to repeat all the 
details of the story, step by step, bringing out once 
more the distance the silver had been carried and 
where it had been delivered. Then, referring to his 
notes, he closed his cross-examination with the one 
question : 

Q. Would you still insist, sir, that your friend, 
Mr, Hanley, carried $10,000 worth of silver bullion 
a distance of four miles, if I told you that $10,000 
worth of silver bullion weighed one thousand pounds? 

This question confounded the witness so thoroughly 
that the defense was immediately dropped and the 
Children's Home, which was the beneficiary of the suit, 
profited by this astute bit of simple calculation. 

The Hauptmann trial contained innumerable ex- 
amples of pre-trial preparation on the part of the 
prosecution. All of the devices depicted by the movies 
were used in it to great effect. But the prosecutor, 
Wilentz, did as much harm to the defendant's case 
with a casual bit of observation during the trial, as 
perhaps the entire elaborate pre-trial preparation. He 
noticed that all of Hauptmann's answers to his ques- 
tions were made with the interjection "to a certain ex- 
tent." Wilentz knew that this phrase was entirely 
foreign to a man like Hauptmann whose accented lan- 
guage, mis-spelling and lack of English expression 
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indicated that he had been coached by the defense 
lawyers to repeat the phrase in parrot-like fashion. 
Stressing this in his argument to the jury, he was able 
to minimize any favorable effect that Hauptmann's 
testimony may have had and to bring him one step 
closer to the electric chair. 

From these examples it should be seen that much 
depends on the attitude and conduct of the witness in 
the box. He must be prepared to withstand cross- 
examination, and to tell his story intelligently and 
convincingly, without leaving himself open to a drastic, 
discrediting attack by an ever-watchful opposition 
lawyer. If the witness is successful in withstanding a 
barrage of such nature, he helps his case immeasur- 
ably by strengthening his story in the minds of the 
jury. 

It is in his own direct examination that the witness 
may be aided in holding up his end of the case. Were 
he to be telling his story to an ordinary group of 
people he would get it across without a hitch in the 
proceedings. He knows what he knows and, although 
it may be halting and disjointed, his story is told per- 
fectly. But take the same witness and transplant him 
into the foreign atmosphere of a crowded court-room; 
hamper him with unfamiliar rules of evidence; try to 
draw the same story from him piecemeal; subject him 
to a harassing cross-examination by a truculent coun- 
sel ; then, even if he is most sincere in his beliefs, his 
story will be told in such manner, and the impression 
that he will make will usually be of such nature, as to 
negate almost entirely the value of his testimony. 

The composure of a witness depends quite often on 
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the manner in which his lawyer leads him through his 
direct examination, especially when the witness is of 
foreign extraction. For instance, nothing adds to the 
discomfort of such a person as to have his lawyer ask 
him as a preliminary question, " Where do you reside?" 
The witness is at once confused and embarrassed and 
often will be uncertain as to the answer to the ques- 
tion. Since leading questions are permissible in intro- 
ductory matter, it would be much better for the lawyer 
to ask, "Tell the jury where you live," or "You live at 
15 West Oak street, do you not?" However, this sort 
of thing may largely be eliminated by careful prepara- 
tion of the witness in the office of his lawyer before 
triaL 

Few things are so offensive to a judge or jury as a 
witness whose words cannot be clearly understood. If 
he does not keep his voice up and enunciate distinctly, 
so that the judge, jury, and the court reporter can hear 
his every word, most judges will halt the proceedings 
and severely reprimand him. One irascible judge in 
Chicago has gone so far as to call the roll of the jurors 
and ask each one individually if he can hear the testi- 
mony. Such a situation results, not only in confusion to 
the witness, but also in arousing antagonism in the 
minds of the jury, and a suspicion that the witness is 
trying to keep something from them. 

It is absolutely essential that the witness be subjected 
to a cross-examination in the office of his own lawyer 
on facts which may be taken up by opposing counsel. 
In this way his memory is refreshed and strengthened, 
so that in actual cross-examination much of the ground 
covered will be familiar and his resultant answers con- 
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vincing. Also, during this dress rehearsal certain 
pertinent facts might be brought out which had hitherto 
been forgotten or neglected. 

There can be no more important way of acquainting 
the witness with court procedure and especially with 
the idiosyncrasies of the judge who is to preside at the 
trial, than to give him an opportunity, before trial, of 
visiting the courtroom of that particular judge while 
court is in session. This will obviate any first-night 
buck fever which might seize him and ruin his testi- 
mony the moment he begins to testify. The atmosphere 
of a court-room, particularly in our modern police 
courts, is often none too inducive to equanimity in a 
sensitive and quailing witness. Here, too, by giving 
untrue accounts of witnesses fainting when subjected 
to bullying cross-examination, the newspapers make 
an impression on the minds of many people. This is 
best eradicated by a visit to court. 

It should be made clear to the witness that the judge 
has the privilege of asking questions. Where he is 
ignorant of this, such sudden questions flung at him are 
liable to unnerve him. He may feel that he has erred 
in his testimony to the extent of causing the judge him- 
self to intercede. What adds further to the discom- 
fiture of the witness at these tactics is that his lawyer 
is usually hesitant in voicing objections, which would 
ordinarily give the witness time to reflect upon his 
answer to an embarrassing question. On the other 
hand, there is a limit to the number of questions which 
the judge may put. In the case of People of the State of 
Illinois vs. Amante Rongetti, a verdict of conviction 
rendered by a jury was reversed by the Supreme Court 
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of that state, principally on the theory that the pre- 
siding judge had committed prejudicial error in con- 
ducting a too extensive cross-examination of defense 
witnesses. 

If the witness is properly informed, he will be able 
to make use of many simple devices in helping him to 
overcome the effects of hostile cross-examination. 
When he is puzzled by a question, he can always 
wangle a breathing spell by asking that the question be 
repeated by counsel or by the court reporter. If he is 
uncertain as to his answer he may always say, frankly 
and openly, "I do not understand," which can do his 
case no harm. Again, when his lawyer interposes an 
objection to the question and spends some few minutes 
wrangling over the legal principles involved, the wit- 
ness should use this precious time to best advantage, 
mulling over the question asked and reformulating his 
thoughts regarding it. A witness should never blurt 
out the answer to any question, but should always give 
his own lawyer a split second or so to voice an ob- 
jection, should the question call for an incompetent 
answer. He should always be on the outlook for this 
objection and be prepared to make the best of it when 
it is made. 

Above all, a slight conception of the legal theory of 
the competency of evidence should be made available 
to every witness. He must never use phrases which 
mark his testimony as being of his own conclusion, such 
as : "I explained to him" or "We agreed to it" or "I 
thought he was right." The use of these phrases will 
generally be followed by the sustaining of a prompt 
objection, which will confuse the witness and throw 
him off balance. These very same thoughts that are 
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not allowed in evidence, when cast in a certain form, 
may be readily admitted if the witness will only re- 
produce directly, as a simple statement of fact, what 
he heard or saw or said. John Smith cannot say "I 
explained to him," but he can say, "I said to him" or 
"I told him." He cannot say "We agreed to it," but he 
can say, "He told me" or "He said to me." Plain, 
simple verbs should always be used in describing a 
conversation or an incident. 

Finally, every witness should be made acquainted 
with a favorite trick used by lawyers. In the middle of 
the cross-examination, the witness is suddenly asked, in 
a sharp tone of voice, so as to imply the commission of 
some" crime, "To whom have you talked about this case 
before you testified?" Even the perfectly honest wit- 
ness may hesitate when giving a truthful answer to this 
question, unless he had previously been warned against 
it by his lawyer. If he has not been advised, his answer 
might be a ridiculous denial that he had gone over the 
facts of his case with his lawyer. Recently, a husband 
sued for alienation of his wife's affections. A man 
named Kerr testified that he saw the defendant and 
the plaintiff's wife enter a dark alley together, at a 
time when nobody but he and they were present. 
Faulty preparation of this witness served to break him 
down during the cross-examination, which went as 
follows : 

Q. You talked this story over with the plaintiff or 
his attorney, didn't you? 

A. No, sir! 

Q. Whom have you talked to about this case and 
about what you saw there in the alley? 

A. No one. 
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Q. After you saw what happened in the alley, whom 
did you tell about it? 

A. Not a soul. 

Q. You mean to say that you never told a single 
soul about what you saw in the alley that night? 

A. No, sir. 

Q. Tell the jury then how counsel for the plaintiff 
knew that you could testify to anything about this case 
and why you were subpoenaed here. 

Of course, the last question was unanswerable, and 
the witness descended from the stand completely dis- 
credited and chagrined. He should have been informed 
that a witness is rarely or never called unless the 
lawyer has spoken to him before trial so as to have a 
pretty good idea of what his testimony will be. When 
asked this question, the witness should have frankly 
responded that he did speak with his lawyer. Far from 
being wrong or unethical, this procedure is almost 
categorically imperative. A sharp witness on being 
asked this question may seize the opportunity to flash 
back, "Yes, I talked to the lawyer and told him the 
truth about this case." 

The witness should be cautioned against, learning 
his entire story by rote. Otherwise, it would be obvious, 
if his story agrees with the stories of other witnesses, 
that they have all been coached. Experience has re- 
peatedly demonstrated that well coached witnesses are 
inclined to agree upon trivial details. When a series 
of witnesses will reel off similar stories that agree in 
the minutest of details, then is the proper time to 
suspect fraud, no matter how truthful their testimony 
may be. 



CHAPTER III 

SCOPE 
THUS FAR BUT NO FURTHER! 

THERE are two distinct schools of cross-examination. 
One group of lawyers is of the opinion that every wit- 
ness should be cross-examined no matter what his direct 
testimony may have been. The second group believes 
that a witness should not be cross-questioned unless the 
lawyer is reasonably certain that the result will ma- 
terially aid his case. The first opinion is probably 
based upon the theory that failure to cross-examine is 
an admission of the truth of the testimony. The 
proponents of this theory subdivide cross-examination 
into two types, actual and apparent. Actual examina- 
tion is supposed to be used to discredit the witness in 
instances in which he is lying, is ignorant of the facts, 
or has exaggerated them. Apparent examination is of 
the evasive kind. It is designed to escape the danger 
of actual cross-examination, and to avoid the conclusion 
by the jury that the testimony of the witness is too 
strong to be met. 

The better view seems to be that a witness should 
be cross-examined only when the lawyer feels reason- 
ably certain that he can accomplish something. If the 
witness has told a truthful story, especially when his 
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testimony is immaterial to the case, he should be al- 
lowed to leave the stand without further questioning. 
Often, if he is carelessly waved aside at the end of his 
direct examination, his story will be less effective, than 
if he is subjected to a blundering cross-examination 
which will by repetition serve only to strengthen his 
testimony in the minds of the jury. 

While this method may be effective at times, it is 
not absolute. Although a witness has told a perfectly 
truthful story in an unbiased manner, the method in 
which he has obtained his information can be used 
as a basis for a discrediting cross-examination. A 
woman detective played an important role in a suit 
filed by an irate husband for alienation of his wife's 
affections. The feminine sleuth had rented a room in 
a boarding house conducted by the wife's sister, where 
the clandestine affair had been carried on. A clever 
lawyer used the only type of cross-examination possible 
under the circumstances : 

Q. When you first went to the house you told them 
your name was Martha Greene? 

A. Yes, sir! 

Q. That was a lie, wasn't it? 

A. Well, yes. 

Q, You told them you were a nurse? 

A. Yes. 

Q. That was a lie, wasn't it? 

A. Yes. 

Q. You said though that you were unemployed? 

A. Yes. 

Q. That was a lie, wasn't it? 
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A. Well, you see, we have to do that in our busi- 
ness. 

Q. You mean you make a business of lying? 

A. No, but sometimes we have to lie when carry- 
ing out our business. 

Q. And since you make a practice of lying you be- 
come adept at it? 

A. Well, there is no other way we can carry out 
our work. 

Q. And you get paid for doing this sort of work? 

A. Yes. 

Q. And you engaged in this sort of work because 
you are paid for it? 

A. Yes. 

Q. In other words, instead of being an amateur 
liar who lies for the fun of it, you are a professional 
liar, lying for the money in it? 

An objection to this question was sustained by the 
presiding judge- The cross-examiner, with a significant 
sneer, said quietly, "I need not press the question I" 
According to orthodox rules, this witness who had told 
an honest story should never have been asked a single 
question. Yet, it is plainly seen that a great advantage 
was gained by cross-examining her, not as to the facts 
she related, but as to her manner of obtaining them. 

But nothing is worse than an aimless cross-examina- 
tion. Each cross-examination is bound to have some 
effect, and will hurt, either the witness, or the lawyer 
doing the questioning. Generally when young lawyers 
bring out a good point on cross-examination, instead of 
resting their case advantageously, they press further 
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and entirely ruin the effect of the point first made. A 
case in analogy occurred in a police court, where a legal 
tyro had been examining an officer who probably knew 
more about law than the lawyer, himself. The police 
witness had testified with complete truthfulness. The 
lawyer should have been satisfied without further 
questioning. However, he imagined that it was his 
duty to his client to conduct a rigorous cross-examina- 
tion, so he persisted in finding out: 

Q. What did you say when you arrested the pris- 
oner? 

A. I said, "Now see here, punk, when you got out 
of the stir last time, you told me you'd lay off of strip- 
ping cars, but here you are again." 

Had he been acquainted with the complete details of 
his case, the young lawyer should have known what the 
policeman's answer would have been. In any event, he 
should never have asked a question in the hope of 
getting a favorable answer. With his blundering he 
succeeded only in making his client a "double-dyed de- 
ceiver" and his conviction more certain. 

Even the experienced and capable trial lawyer may 
get himself into trouble by pressing too far in his 
cross-examination of a shrewd witness. Sally Rand, 
the celebrated fan-dancer, was being tried in Chicago 
before Judge Joseph McGarry. Dennis Parkerson, an 
experienced police-officer, had arrested her after a per- 
formance at the Chicago Theatre, and Sally was 
charged with indecent exposure. In cross-examination 
of Parkerson, Samuel Berke, counsel for the defense, 
drew from the witness a complete description of the 
type of fan used in the dance, in order to show that 



SCOPE 51 

his client had provided herself with a covering suf- 
ficient to prevent her private parts from being seen 
by the gaping audience. Naturally, Berke pressed the 
police-officer a bit further : 

Q. Did you ever see those fans other than at that 
performance? 

A. Yes, I did, in the courtroom of Judge Hasten, 
when she was convicted on the same charge. 

Counsel immediately objected, and the trial-court 
very properly ordered the offending and uncalled-for 
statement stricken from the record, and instructed the 
jury to disregard it. But the damage had been done; 
and that testimony, which would otherwise have been 
kept from the jury, was paraded before them with a 
resulting conviction. Later, Berke succeeded in obtain- 
ing a complete reversal by the Appellate Court of 
Illinois. This serves to illustrate the dangerous char- 
acter of cross-examination and the manner in which 
it may suddenly be turned against the person using 
it, no matter what precautions he may take. 

Generally, it is bad policy to cross-examine a wit- 
ness in an attempt to shake testimony which may be 
contradicted by direct examination of other witnesses. 
In one case, it became material to determine whether 
the handwriting on a .check was the same as that of 
the defendant. A witness for the plaintiff took the 
stand and swore positively that the check bore the 
defendant's name and signature. Certainly, here, cross- 
examination of the witness was unnecessary. His testi- 
mony could have been completely contradicted by the 
stories which the defendant and any number of his 
associates could have told, to the effect that the signa- 
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ture was a forgery. Instead, counsel persisted in 
cross-examination as follows: 

Q. Did you ever see the defendant write? 

A. When I was sheriff's officer I arrested him sev- 
eral times, and I seen him sign his own bail bond over 
and over again. 

The defendant's character was impeached because 
of his own lawyer's ineptness and, what could very 
easily have been a decision in his favor, was turned 
into an adverse verdict. There are many examples 
illustrating the danger of too much cross-examination. 
All of them were summed up by Rufus Choate when 
he said, "Never cross-examine any more than is ab- 
solutely necessary. If you don't break the witness he 
breaks you. For he only repeats over in stronger 
language to the jury his story." Even if the witness 
is a perjurer, additional cross-examination will show 
him where he has made his mistake, and afford him 
an opportunity to change his story. If anywhere 
near intelligent, the dishonest witness who is con- 
fronted with his lies will extricate himself by a shift 
in his position. If the discrepancy is not pointed out 
until final argument to the jury, the witness will be 
given no opportunity to clear himself. 

Serjeant Ballantine once defended a woman who 
had murdered her husband with poison. An expert 
chemist and toxicologist testified for the crown to the 
effect that he had found a very small quantity of ar- 
senic in the body. Ballantine was urged to subject the 
expert to a lengthy cross-examination. But lie wisely 
refrained from asking a single question, to the dismay 
of the defendant. Instead, he proceeded to suggest to 
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the jury, in his argument to them, that only a small 
quantity of arsenic had been found in the body, and 
inferred slyly that it may have been from careless use 
of the drug to destroy rats. Summing up the evidence, 
the English judge remarked to the jury about this 
small quantity of arsenic, and a verdict of acquittal 
was promptly returned. Later, when he was asked 
about it, the expert stated that the unusual circum- 
stances of the case showed, beyond question, that a 
great deal of the arsenic had been taken, regardless of 
the minute quantity actually found in the body. Any 
cross-examination by Ballantine would have brought 
this fact out and would have been disastrous to the 
defense. ! 

It is an axiom of the playwriter's craft that, In a 
mystery play, it is always best to let the customers 
discover for themselves the fellow who "done" it. 
This plays on their vanity and sends them away from 
the theatre feeling that old Sherlock had nothing on 
them. Sir James Scarlett used the same psychology 
in obtaining many of his victories in the English 
courts. His idea was that whatever struck the mind 
of a juror as a result of his own observation would 
make the strongest impression upon him. A juror 
clings tenaciously to what he thinks is his own dis- 
covery, often to the exclusion of other facts in the 
case. 

This method was illustrated in the trial of Bruno 
Hauptmann. At one stage of the proceedings, David 
Wilentz, the prosecutor, cross-examined the defendant 
with reference to the appearance of ransom money in 
many widely spread sections of the Bronx. It was the 
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theory of the prosecution that Hauptmann had cashed 
the bills at different places to avoid creating suspicion 
at any one spot. He claimed that he did not know the 
nature or source of the money which had been left 
him in a box by his friend Isador Fisch. The ques- 
tioning took the following turn: 

Q. You live on 22nd street, but you bought vege- 
tables down at 89th street? 

A. It was cheaper. 

Here, the witness had been asked for an explanation 
and had given it. He was confronted with the ultimate 
fact of the great distance between his home and the 
vegetable store, and was ready with a logical explana- 
tion which weakened the damning evidence against 
him. Wilentz then proceeded with greater caution. 
Having had one of his cannon-crackers squib on him, 
he was determined that another would not suffer the 
same fate. So, continuing in the same vein, and to the 
same purpose, he asked further: 

Q. How far was Jacobson's shoe store from your 
home? 

A. Seven or eight miles. 

Q. You gave them a twenty dollar gold certifi- 
cate ?'"* 

A. Yes. 

Q. How many shoe stores were there nearer to 
your home? 

A. Oh, plenty of shoe stores. 

Here, no explanation had been demanded of the 
witness. The jury drew for themselves, from the 
questions answered, the inference that Hauptmann had 
avoided the stores in his own locality, and had spread 
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the ransom money about, because he was aware of its 
source. The defendant was given no opportunity to 
qualify his statement, or to explain the suspicious cir- 
cumstances surrounding his conduct. 

As a strictly legal matter, the scope of cross-exam- 
ination is controlled and limited by the courts in this 
country. The English, and some American, courts 
allow broader privileges in cross-examination. They 
hold that, when the witness has completed his direct 
examination, he has taken the stand for all purposes. 
He may be cross-examined as to any facts and circum- 
stances material to the case which may serve to modify 
or explain his testimony or to discredit or contradict 
him. The courts of Illinois, and most other states, hold 
that cross-examination must be limited to, and confined 
within, the scope of the direct examination. American 
courts have made many intricate rulings upon this 
subject and have grafted many puzzling and complicat- 
ing exceptions on what sounds like a very simple prop- 
osition. Were a lawyer to be given a specific problem 
and asked to tell us whether cross-examination, along 
certain lines, would be permissible after the direct 
examination of the witness, he would probably say 
that the cross-examination should be limited in scope 
to that of the direct. To make his ground more sure 
he would say, very casually, that the scope of the cross- 
examination was also largely "within the discretion 
of the trial court." Although perhaps rather unin- 
telligible to many, his answer would be legally cor- 
rect. But in the last analysis, the legal scope of the 
cross-examination is very largely governed by the broad 
generality that it should be limited to the scope of the 
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direct examination ; and its scope in any definite instance 
depends largely upon the circumstances of the case on 
trial, as interpreted or as seen by the presiding judge. 
Therefore, the principal task confronting the cross- 
examiner is, not to keep himself within legal bounds, 
but to curtail his examination so as to keep it within 
safe and proper limits, and to conduct it so as to gain 
the most effectiveness. 



CHAPTER IV 

CONDUCT 
THE HOW AND THE WHY 

THERE have been many attempts to teach the art 
of cross-examination through the medium of study 
courses and text books on the subject. But, unlike 
the other branches of legal study, cross-examination, 
like lion taming, can be learned only from actual par- 
ticipation in it. It becomes obvious to the young law- 
yer that the many rules set out for the conduct of 
an effective cross-examination are bewildering and, what 
is worse, contradictory. Similarly, the layman who 
tries to obtain enlightenment from these sources is 
dismayed by the tortuous maze of elaborate and for- 
mal rules with which he is at once surrounded. 

Asher L. Cornelius, in his "Trial Tactics/' advises 
the cross-examiner to study the witness during his direct 
examination and, "If he is testifying truthfully, do not 
cross-examine him at all concerning the matters in 
regard to which he has testified." On the other hand, 
to quote an article in the Canadian Law Times, "If 
a witness is manifestly lying, leave him entirely 
alone." Combining these two admonitions, we would 
arrive at the conclusion that it would be best never 
to cross-examine any witness whether he be truthful 
or lying. 

57 
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In practically every course of study, whether it 
be one that teaches salesmanship, authorship, or the 
technique of courtship, the novitiate is advised that, 
above all, he must cultivate "a knowledge of human 
character." He is also advised to do this in studying 
the art of cross-examination. But the ramifications 
of human nature are so diverse, and so complex, as to 
make a study of it a lifetime job. One cannot lay 
down a concrete definition, and say that this or that 
is human character. Even if he could, it would be no 
easy formula to success in cross-examination. A knowl- 
edge of human character, boiled down to a basic ex- 
planation, is simply horse sense. The truth is, ex- 
tensive study in psychology is not necessary to an 
effective cross-examination. Common sense, the ability 
to take advantage of an opportunity, is. 

The same author advises his readers that the suc- 
cessful cross-examiner must "always seem in earnest," 
"never appear hostile" and should "always keep 
calm." Again, we are told that "to cross-examine 
one must be familiar with the law and the facts." All 
of these obvious tfuisms are about as much aid in con- 
duet of a cross-examination as a wooden pistol would be 
today to an escaping convict in an Indiana jail. An ex- 
amination of these so-called rules discloses that, in 
addition to being patently ridiculous, they are con- 
stantly flouted in actual practice by some of our most 
successful trial lawyers. 

Cornelius sagely advises the tyro never to con- 
fuse a witness. It has been demonstrated, time and 
again, that it is this same confusion of a witness that 
often wins a case for the lawyer who effects it. For 
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instance, in the Hauptmann trial, Mrs. Hauptmann 
had testified that she had never seen the shoebox in 
which her husband had hidden the ransom money, and 
which he had admitted having kept in a certain clothes 
closet. Her story intimated that the box had been on 
a high shelf in the closet, and that she had never had 
occasion to reach for it while using the closet or its 
contents. Wilentz deliberately confused her by get- 
ting her to admit that she, herself, had kept a tin 
box with soap coupons in it upon a higher shelf, 
and that she had reached for the coupon box many 
times. 

Q. But you nevr saw a shoebox there? 

A. No. 

Mrs. Hauptmann realized that, in her confusion, 
she had made it plain to the jury that she was attempt- 
ing to withhold an otherwise damaging admission : that 
she had often seen the box in which the ransom money 
had been concealed. Recovering from her confusion, 
she tried to soften the effect of her statement by add- 
ing some explanatory matter. But Wilentz firmly 
halted her. Because of her confusion, he had gained 
the admission for which he had been working. 

Henry W. Taft, in "Witnesses in Court," gives, 
what he considers, valuable advice to a lawyer who 
is about to commence a cross-examination. Some of the 
questions which he feels should ordinarily not be used 
in an attempt to shake the witness are: "Do you mean 
to say . . . ?" "Do you understand that you are 
under oath?" "Have you ever stated the fact to 
any one before you went on the stand?" "Is your 
answer as true as the rest of your testimony?" 
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A perusal of the recorded cross-examinations by 
famous lawyers discloses that, in numerous instances, 
not only have they disregarded these don'?& but 
they have directly violated them. Samuel Leibowitz 
once mentioned the following as being one of his fa- 
vorite questions : 

Q. Did you study this speech at any time for the 
purpose of testifying? 

He liked to follow this up with: 

Q. Do you know the nature and quality of an oath? 

Q. By the way, have you ever told a lie in your 
life? 

Q. I want to know whether you would be willing 
to lie under oath. 

True, questions like these may be legally improper 
and objections to them may be sustained. But, their 
use, together with the use of other methods which we 
have previously noted, has served to make cross-exam- 
inations deadly in effect, regardless of their violation 
of precepts and rules. 

William Fallon used what might be termed un- 
orthodox methods in his court appearances. His bi- 
ographer describes his manner of confusing a witness 
by his sure confidence, by his reliance upon the failure 
of human memory in details, and by his attachment 
of a sinister motive to the most innocent actions of the 
witness. 

Q. And you mean to say remember, now you 
are sworn to tell the truth you mean to say, Mr. 
Sturdevant, that you live only three doors from the 
bakery, yet you went around the entire block to buy 
a loaf of bread? Think back carefully. You had to 
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go only three doors for that loaf of bread: but you 
actually went clear around the block? 

Then we are told that "his habit after asking such 
a question was to look terribly pained; to turn away 
after putting the question; to act as though he dreaded 
to hear the 'lying' answer; to gaze knowingly at the 
jury as Mr. Sturdevant replied: 

" Tes, I went around the block.' " 

"Then he would wheel suddenly, moving on the 
balls of his feet, charging at the witness, pointing his 
forefinger as though it were a pistol : 

"Q. Then why did you go around the block? Tell 
us that if you can?" 

Fallon here probably violated a dozen different 
rules set out by serious-minded pedants, as did Leibo- 
witz and as do countless other lawyers every day in 
every court. 

Perhaps it might be worth while, at this point, 
to add that there are many valuable points to be learned 
from reading the orthodox texts. Certainly, a lawyer 
should not be precipitated into the trial of a law suit 
without any knowledge of the don'fs contained in 
these works. Much valuable information can be 
gleaned from them. For example, the advice given 
to the cross-examiner always to obtain a responsive 
answer to his question and, if necessary, to have an 
unresponsive answer stricken out by the judge, and the 
question repeated by the court reporter, is one instance 
of a hint that might be helpful in most cases. Even 
here, an exception may be necessary in situations where 
the lawyer strives purposely to obtain a series of 
evasive answers. Lord Brougham once conducted a 
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most successful cross-examination of an Italian wit- 
ness by constantly causing him to answer "Non mi 
ricordo." The continuous use of this phrase so im- 
pressed it upon the minds of the jury, that they for- 
got everything else that the witness had testified to 
and remembered only his evasiveness. 

Perhaps the best and fairest summary of the en- 
tire situation is that there are no set and inflexible 
rules upon which the conduct of any given cross- 
examination may be based. The essentials for an effec- 
tive cross-examination vary with the lawyer, the court 
and jury, the witness, the type of case, the type of 
testimony, and the general circumstances involved in 
the case. 

It might be said here that the present book on cross- 
examination is no exception. It does not mean to at- 
tempt the impossible,. It is not a working manual 
that a lawyer can read and so become expert in the 
art it describes. Nor is the layman supposed to be 
able to read it, and become impervious to the best con- 
ducted cross-examination. Its sole purpose is to en- 
tertain first of all, and then, perhaps, to impart some 
information which might be helpful to the layman 
in withstanding or intelligently appreciating a cross- 
examination. 

Often, at a trial, the layman hears a cross-exam- 
ining lawyer question the witness on subjects which 
seem to be entirely unrelated to the facts involved 
in the case. A litigant listening impatiently to the 
questions put by his lawyer, will wonder why he con- 
fines himself to petty details that seem to have noth- 
ing to do with the main issue of the trial. A lawyer 
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works with the same methods as did the fellaheen of 
ancient Egypt who built the pyramids. Block by block, 
and row by row, they laid their materials until finally, 
when they had placed the capstone in position, the 
pyramid was completed. So it is with the successful 
cross-examiner. Each fact which corroborates the 
principal issue in the case is carefully brought out from 
the witness and pyramided upon the preceding fact, 
until the entire hypothesis, as previously developed 
by the lawyer, has received the completing capstone. 
In the trial of a suit at law few facts are ever directly 
proved. Rarely, is an eye-witness produced whose 
testimony completely and unequivocally proves the es- 
sential contentions advanced by either party. Almost 
always, the ultimate fact appears as the result of a 
combination of concomitant collateral facts. The ca- 
pable cross-examiner will never plunge directly into 
the material facts of the case. Instead, he will methodi- 
cally pile fact upon fact and, in his summation to the 
jury, will marshal these facts to prove his hypothesis. 
In the trial of a personal injury case, it may become 
important to show that the plaintiff was in an ex- 
traordinary hurry at the time of the accident, so that 
his conduct constituted an act of contributory negli- 
gence. In one such case the plaintiff was an attractive 
young girl who was injured by a taxicab, while attempt- 
ing to cross the street. The attorney for the defend- 
ant did not directly ask her whether or not she was 
in a hurry at the time of the accident. A single nega- 
tive answer at this point would have easily destroyed 
his entire hypothesis. Instead, he proceeded as fol- 
lows: 
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Q. When you got off the street car were you 
alone ? 

A. Yes. 

Q. What time was it? 

A. 11:30. 

Q. At night? 

A, Yes. 

Q. Was the street dark? 

A. Yes. 

Q. And cold? 

A. Yes. 

Q. Were there many people about? 

A. No. 

Q. That is a rather deserted neighborhood at that 
time of night, isn't it? 

A. Yes. 

Q. How far is it from where the car stopped to 
your home? 
A. Ten blocks. 

Q. Did you expect to get up early next morn- 
ing? 

A. Yes. 

Q. So that after you got off that street car, you 
wanted to get home just as quickly as you possibly 
could, didn't you ? 

A. Yes. 

By his questions, the lawyer had succeeded in es- 
tablishing a number of collateral facts. He had shown 
that she was alone, that it was late at night, that the 
street was dark, cold and deserted, that she had 
ten blocks to walk, and that she expected to get up 
early the next morning. If, after these facts had 
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been established, the witness persisted in telling the 
jury that she was not in a hurry, she would have 
succeeded only in making herself ridiculous. There- 
fore, she was forced to admit that she was actually in 
a hurry at the time of the accident. In doing this, she 
prepared the jury for the story of contributory negli- 
gence which the defense witnesses were ready to cor- 
roborate. 

This insistence on working with collateral facts be- 
comes more understandable when a perjured witness 
takes the stand. This worthy is certain to be prepared 
with a splendid and convincing story based solely on 
the main facts of the case which he has manufactured. 
It would be practically impossible for him to prepare 
himself with ready answers to all of the minute de- 
tails which surround and underlie the ultimate facts. 
Therefore, questioning him only as to the principal 
facts he has stated, finds him on familiar ground. 
He knows all the answers. But, when collateral ques- 
tioning is resorted to, he can usually be tripped up, 
confused, and eventually discredited. 

In proceedings instituted to set aside a will as a 
forgery, a certain witness testified that the document 
had been signed in his presence. Direct questioning 
as to the ultimate fact of the genuineness of the signa- 
ture would only have brought out his story more 
strongly. To disprove his story, it was necessary that 
he be questioned about what had occurred during the 
signing of the will. 

Q. Did you sign the will as a subscribing witness? 

A. I did. 

Q. Was It sealed with red or black wax? 
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A. It was red wax. 

Q. Did you see him seal it with red wax? 

A. I did. 

Q. Where was the testator when he signed and 
sealed this will? 

A. In his bed. 

Q. Pray, how long a piece of red wax did he 
use? 

A. About three inches long. 

Q. And who gave the testator this piece of wax? 

A. I did. 

Q. Where did you get it? 

A. From the drawer of his desk. 

Q. How did he melt that piece of wax? 

A. With a candle. 

Q. Where did the candle come from? 

A. I got it out of a cupboard in the room. 

Q. How long should you say the Candle was ? 

A. Perhaps four or five inches long. 

Q. Do you remember who lit the candle? 

A. I lit it. 

Q. What did you light it with? 

A. Why, with a match. 

Q. Where did you get the match? 

A. On the mantelshelf in the room. 

Q. (looking at the witness, holding up the will 
with the seal covered, in solemn measured tones) 
Now, sir, upon your solemn oath you saw the testator 
sign this will, he signed it in his bed, at his request 
you signed it as a subscribing witness, you saw him 
seal it, it was with red wax he sealed it, a piece of wax 
about three inches long, he lit the wax with a piece of 
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candle which you procured from a cupboard, you lit 
the candle with a match which you found on a mantel- 
shelf? 

A. I did. 

Q. Once more, sir, upon your solemn oath, you 
did? 

A. I did. 

Q. (to the court) My lord, you will observe this 
will is sealed with a wafer and not with wax. 

Careful preparation on the part of the lawyer had 
brought to his mind the fact that the will had been 
sealed, not with wax, as the witness had testified, but 
with a paper wafer. Immediately, he realized that 
either the witness was mistaken, or he was a de- 
liberate perjurer. The first few questions, as to col- 
lateral details, resulted in positive answers from the 
witness with regard to the type of wax and its 
length and color, and eliminated any possibility of 
mistake. The witness was a perjurer. Thereafter, it 
was a simple job to give him enough wax to seal his 
own doom. The witness was irrevocably committed 
to the supposed collateral facts which had existed only 
in his own imagination. The mere formality of ex- 
hibiting the document to the court discredited him 
entirely, and the will was declared a forgery. 

The same method is often used where it is difficult 
to prove that the witness is lying. In such cases, he 
is given the opportunity of proving it himself. Alibi 
witnesses in criminal cases are often very zealous in 
their efforts to aid the defense, and thus may be led 
into unescapable, interrogatory labyrinths. In a recent 
prosecution for rape, a gas station worker was called 
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on by the defense to prove that the defendant had 
purchased gasoline from him at his station, about 
ten miles from the scene of the crime, and at the same 
time that it had been committed. He testified that 
this had happened some five months previous to the 
trial and he was positive, definitely positive, about 
everything that he had witnessed. He was so certain 
of the details that the cross-examiner, sensing the type 
of witness with which he was dealing, gave him the 
full swing of his imagination. 

Q. How much gas did the defendant order? 

A. 5 gallons. 

Q. How much did the gas come to? 

A. $1.11. 

Q. How did he pay you? 

A'. With a $2 bill. 

Q. What change did you give him back? 

Q. 89 cents. Half a dollar, a quarter, a dime and 
four pennies. 

(It was here that the cross-examiner realized that 
the story was entirely a creation of the witness' own 
mind and that additional insistence, as to the supposed 
collateral facts, would bring out startling, if not ridicu- 
lous, details.) 

Q. How many men were in the car with him? 

A. Three. 

Q. How were they dressed? 

A. Two had caps and the defendant had a slouch 
hat on. 

Q. How soon thereafter was your next customer? 

A. Ten minutes. 

Q. What kind of car? 
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A. A blue Buick roadster, 1932 model with wire 
wheels. 

Q. How much gas did he buy? 

A. Ten gallons and a quart of medium Penn oil. 

Q. How did he pay you? 

A. A five dollar bill. 

(The jury smiled.) 

Q. How much was his bill? 

jtJL. <$>i*iLi + 

Q. What change did you give him? 

A. Two one-dollar bills, a half dollar, two dimes, 
a nickel and three pennies. 

(Here the jurymen's smiles broadened.) 

Q. How much later was the next~one? 

A. Fifteen minutes. 

Q. What kind of car was that? 

A. A yellow Nash sedan, 1930 model. 

Q. How much gas did he buy? 

A. Five gallons. 

Q. How was he dressed? 

A. A light gray suit, gray slouch hat, maroon tie 
and handkerchief to match. 

Some of the jurymen laughed out loud at this 
point. The spectators joined in the fun. The exam- 
ining lawyer waved a 'That's all" to the witness. And 
the judge, sending the witness back to his seat, com- 
mented dryly upon the remarkable feat of memory 
exhibited by him. Needless to say, the alibi of the 
lustful young man was destroyed, and the jury found 
him guilty of the charge. 

A witness of this type is always faced with a di- 
lemma. He can either supply a number of details, 
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true or untrue, until his story stands or falls of its 
own weight, or he can resort to the customary "I 
don't remember" plea. Elvert Carlstrom, an alibi 
witness, was called by the defense to prove that Bruno 
Hauptmann had been in the Frederickson bakery 
at the time of the kidnaping of the Lindbergh baby. 
He tried the latter method when cross-examined by 
Wilentz for the prosecution. Wilentz first attempted 
to get a definite statement from the witness, as to 
the ultimate fact involved, and asked: 

Q. How did you know Hauptmann is the man you 
saw in the bakery that night? 

A. After his arrest I saw his picture in the New 
York Journal. 

Although the prosecution was later able to dis- 
prove this, by showing that no pictures of the defend- 
ant had been published until long after his arrest, 
the ready answer which the witness had probably 
prepared in advance, made an excellent impression 
on the jury. Wilentz was forced to proceed along 
the line of collateral facts. He asked the witness if 
he had seen any other people in the bakery that night. 
When the witness replied that he had seen four other 
persons, Wilentz asked him to describe them to the 
jury. This, the witness was unable to do. Instead of 
relying on his imagination, he cautiously answered, "I 
don't remember." Wilentz lunged through this open- 
ing: 

Q. If you can't describe these other people, how 
can you remember Hauptmann so well? 

A. It was his face. 

Pressing the witness further on receipt of this lame 
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answer, Wilentz asked him to describe how Haupt- 
mann's face differed from any of the other faces he 
had seen. This, again, the witness was unable to 
do. And he stirred laughter in the courtroom when 
he could not find the words and gestured awkwardly 
with his hands. 

An exhaustive cross-examination used in attempting 
to ferret out minute collateral details often results in 
a bad case of nerves on the part of the witness, or the 
examining lawyer, or both. This may lead into a 
series of argumentative questions, in which the law- 
yer can hardly help coming out second best. If he 
makes the witness look foolish, and brow-beats him 
unnecessarily, he can create only sympathy for the 
underdog, in the minds of the jury. They are inclined 
to look upon the lawyer as having a great advantage 
over the witness, particularly when the latter is un- 
educated. Not only that, but they allow themselves 
to fall into a * 'There but for the grace of God am I" 
mood, and favor the witness in their final verdict. On 
the other hand, if the witness makes the lawyer look 
foolish, as he often does, then the jury is quick to 
join in the laughter and celebrate the overthrow of 
the top-dog by his inferior. 

In a suit to recover the purchase price of a carpet, 
counsel fell into the error of arguing with a witness 
who had testified to details of the transaction, although 
it had not been evidenced by a written contract: 

Q. But, there was no written agreement for the 
sale of the carpet. 

A. Well, you don't have a written agreement when 
you buy a loaf of bread either, do you? 
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Q. But, you don't cover the floor with a loaf of 
bread, do you? 

A. Neither do you eat a carpet; do you? 

An outburst of laughter greeted this exchange, and 
the lawyer, with a red face, was forced to wave the 
witness aside and to make the best of the bad situa- 
tion which he, himself, had created. 

Argumentative cross-examination of this nature is 
dangerous when the witness is acquainted personally 
with the eccentricities of the lawyer. Thomas Hender- 
son, a Cincinnati attorney of other days, had acquired 
much local notoriety by building a large sleigh within 
his cellar. He discovered that, because of the small 
size of the door, he was unable to remove the vehicle 
without dismembering it again. He made the un- 
fortunate mistake of arguing with a witness, while 
cross-examining him, concerning his testimony as to 
the size of a certain cart: 

Q. How big was the cart did you say? 

A. Well, of the ordinary size; about as big as 
other carts. 

Q. But that won't do for an answer, Mr. Wit- 
ness. I want you to be more particular in your testi- 
mony. 

A. I can't be more particular. 

Q. Well, sir, you must be more particular. 

A. Well, if I must be more particular, I should 
say the cart in question was in its dimensions about the 
size of that sleigh you built in your cellar and couldn't 
get out of the door. 

In this case, instead of the attorney being prepared 
about the witness, the witness was prepared about 
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the attorney, and used this knowledge to good advan- 
tage. 

Another lawyer, famous in Ohio for trial tech- 
nique as well as for his toping habits, was trying to 
prevent a divorce from being obtained against a crony 
of his, on the ground of habitual drunkenness. A wit- 
ness for the plaintiff testified that the client was more 
often intoxicated than sober. No doubt, the old advo- 
cate was still struggling with a hangover, for he began 
to argue with the witness and tried to determine the 
precise degree of drunkenness which had been ascribed 
to his client. 

Q. Now, sir, I must ask you again for the proper 
information of the court, as well as my own, as to the 
drunkenness of my client You say you have seen him 
drunk a great many times. How often have you seen 
him drunk? 

A. Almost every time I saw him. 

Q. How often was that? 

A. Well, I didn't keep account of the times, but I 
should say at least once a week at all, events. 

Q. Only once a week, eh ? Well, that is truly moder- 
ate. And how drunk was he then? 

A. Well, it is impossible for me to say how drunk 
he was. How can I tell how drunk he was ? He wasn't 
sober, I know this well; but as to how drunk, how can 
I tell how drunk a man was ? 

Q. But you must tell, and we don't want your re- 
flective philosophy. Now I ask you again, and I want 
a direct answer, how drunk was the defendant when 
you saw him only once a week? 

A. Well, if I must make an answer, I would say 
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the defendant was about as slippery drunk as you 
were the last time I saw you at the St. Charles bar 
on 3rd street. 

Lawyers often fall into difficulty when they try 
to become argumentative with the expert witness. The 
expert is usually a man of education, thoroughly at 
home on the witness stand. Often, he has greater 
court experience than the lawyer. C. Lloyd Fisher, 
of counsel for Bruno Hauptmann, conducted cross- 
examination of Harry M. Cassidy, a hand-writing ex- 
pert for the prosecution. The expert had compared 
various samples, alleged to have been written by the 
defendant, with the ransom notes found upon the 
window sill of the kidnapped baby's room and later 
delivered to the Lindberghs. He declared that all of 
the handwriting was similar, and that all of the notes 
had unquestionably been written by the same person 
who had written the samples. Fisher made much of 
the point that the expert had admitted that he had 
not seen any of the specimens produced by Haupt- 
mann. 

Q. But, since you didn't see any of these speci- 
mens being written, how could you tell that Haupt- 
mann wrote the notes? 

A. I didn't see the specimens being written, but I 
didn't see Washington cross the Delaware either, yet 
I'm pretty sure he got to the other side. 

Samuel Leibowitz has repeatedly condemned the use 
of argumentative cross-examination and the asking of 
questions which begin with the prefix "Why." It was 
his opinion that this "three letter interrogative had 
ruined more criminal and civil cases than any other 
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single question." He has a very effective substitute 
for argument. He dramatizes every part of his cross- 
examination so as to fix the interest of the jury. He 
sets the scene and the action so that the jury feel 
that they are participating in the examination. To 
use his own words, he feels that by this means he has 
"stimulated a responsive attitude, a receptive mood, 
a subconscious tendency to favor my side of the case." 
The use of drama in this manner by Leibowitz is best 
typified by the effects he created in the case of People 
vs. Harry Hoffman. 

The defendant was tried for the sexual murder of 
a young girl. A state's witness established an important 
link in the chain of circumstantial evidence by his tes- 
timony that he had heard two shots fired about one 
minute apart, at the time and place of the crime. Leibo- 
witz might have proceeded in ordinary fashion with 
the usual cross-examination to show that the observa- 
tion of the witness was so faulty that he was unable 
to calculate .hiatuses of time with any degree of cer- 
tainty. Instead, he enacted a little drama, with the 
jurors as active participants. 

Q. You say the shots were how far apart? 

A. About a minute. 

Q. A minute is a long time. Suppose you clap 
your hands together to indicate the interval. 

(The lawyer, here, clapped his hands together, 
waited and then clapped them again.) 

Q. That fast? 

A. Faster. 

Q. Like that? 

(Here he dapped his hands again.) 
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A. No, more like this. 

(The witness entered into the spirit of the thing 
and clapped his own hands together.) 

The lawyer then asked the witness to repeat his 
clapping. The first time he looked at his watch, and 
observed the interval that elapsed. When this was 
repeated, the state's attorney, almost unthinkingly, 
examined his watch. The third time, the court and 
practically all of the jurymen, took out their watches. 
The examiner went a step further. He asked the 
court to be a time-keeper and the witness to clap his 
hands once more. At the second hand-clap, when the 
witness had judged that a minute had elapsed, the 
court announced that, according to his watch, only 
three seconds had gone by. Leibowitz smiled, bowed 
and sat down. The lack of the power of observation 
on the part of this witness had been dramatically 
brought home to the jury. 

William Fallon was said to have harbored a desire 
to desert the court for the stage. Earl Rogers, whose 
career was parallel to Fallon's in many respects, was 
friendly with a number of actors. His own daughter 
said of him that he was always acting and dramatizing 
everything, with himself constantly as the cynosure of 
his self-created stage. Both of these men made great 
use of their dramatic ability and, according to their 
biographers, won many famous cases in this manner. 
However, it might be added that, strangely enough, 
both of them won many bitterly contested trials solely 
because of a hung jury which always stood eleven 
to one for conviction. Rogers accounted for this by 
stating that he always selected one juror, who seemed 



CONDUCT 77 

open-minded, and directed the main force of his ar- 
gument at him. Fallon's biographer is silent about 
this peculiarly recurrent state of affairs. Both Fallon 
and Rogers had their little difficulties with the au- 
thorities. Fallon was directly accused of tampering 
with the jury. An investigator employed by Rogers 
was once found guilty of jury bribery. Still, they both 
were good actors. 

The effect of courtroom dramatics in cross-exam- 
ination should not be exaggerated as most writers have 
had a tendency to do. Dramatics make good reading 
and they do pep up an otherwise monotonous trial. 
But the cold, intensive preparation of a working hy- 
pothesis conducted in a lawyer's office before trial, 
together with its quick-witted and intelligent use in 
the courtroom, is of more practical value than startling 
dramatic effects. 



CHAPTER V 

EXPERTS 

LIARS, DAMNED LIARS AND EXPERTS! 

CROSS-EXAMINATION of the ordinary witness is one 
thing; cross-examination of the expert is quite another. 
The expert has been variously defined and maligned. 
In simple language, he is merely an authority on some 
highly specialized subject, who is called to court to 
give his opinions of facts relating to that subject. 
However, other definitions of the expert and comments 
on his calling are current. He has been referred to 
as "something in the nature of a superlative liar," 
"a paid testifier," "a rather unspeakable person," 
and "a man who is paid a retainer to make a sworn 
argument." Again, a great English authority has clas- 
sified witnesses as being "liars, damned liars or ex- 
perts I" It has been said of the expert's work, "that 
by diligence and patience an expert might be found 
to support any theory on any conceivable subject 
that was ever broached." The Supreme Court of 
Rhode Island has remarked that "it is a matter of 
common observation that an expert's conclusion is apt 
to be influenced by his employer's interests." Despite 
these adverse comments, which put the expert in a 
class lower than a louse, he has played a highly im- 
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portant role in the conduct of litigation. And it seems 
that, in the future, his functions will be increased, and 
his use will become more widespread. 

On the surface, it appears that the courts and their 
officers are opposed to the use of the trained expert 
in solving the problems of litigation. But a more 
detailed analysis of the subject will show that the 
courts are heartily in favor of the theory underlying 
the function of the expert in the courtroom. As long 
ago as 1844, a judge sitting in New York, gave to a 
jury detailed instruction which carefully considered the 
use of expert opinion in determining insanity. This 
court went so far as to make a distinction between 
actual experts who had devoted themselves to inten- 
sive study of insanity as a distinct department of medi- 
cal science, and pseudo experts or physicians who had 
confined their practice to the general ailments of man- 
kind. 

One of the most modern expressions on the sub- 
ject was made by the Supreme Court of Illinois. It 
considered the fact that testimony of the expert should 
be used when the subject matter of the trial was of 
such character that u only persons of skill and expe- 
rience in it are capable of forming a correct judgment 
as to any facts connected therewith." The court then 
proceeded to summarize, in neat fashion, the theory 
underlying the use of expert testimony: "Such evidence 
is admissible when the witnesses offered as experts 
have peculiar knowledge or experience not common to 
the world, which renders their opinion founded on 
such knowledge and experience an aid to the court 
or jury determining the issues." 
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In theory, the courts have therefore agreed that 
the expert, because of the information which he alone 
can supply, is indispensable. The criticism of the 
courts has been directed, and correctly so, not against 
the theory itself, but against its misused application. 
One of the most common defects in expert testimony 
is the seeming contradiction raised by conflicting groups 
of expert witnesses, each of which has laid claim to, 
and has. definitely proved, its ability to offer pertinent 
opinions. 

In the early part of 1935, two young gas-station 
attendants saw a man running away from an abandoned 
coupe. The sole occupant of the car lay groaning on 
the floor with his trousers lowered, slowly bleeding to 
death from an emasculation which had been roughly 
performed with a pen-knife. Silent and dour, Mande- 
ville Zenge, young Missouri farm-hand, was taken 
into custody, and a complete circumstantial case was 
built up against him. Prior to the trial, when it be- 
came evident that his principal defense would have to 
be temporary insanity at the time of the crime, he 
was examined by batteries of experts acting on behalf 
of both the state and the defense, and the following 
paragraph was published in one of the Chicago 
papers : 

"Dr. Harold S. Hulbert, chief defense 
alienist, had described Zenge as appearing to 
be convalescent from periodic insanity and 
has said that there have been several cases 
of insanity in his family. State alienists pro- 
nounced him sane." 
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This difference of opinion was carried into the court- 
room. Quite a battle was waged before the jury, as 
to whether or not the sullen farm-hand was actually 
insane and had performed the mutilation while under 
the influence of an irresistible impulse. The trial was 
finally terminated with a verdict of guilty. When beset 
by contradictions such as these, it is no wonder that 
juries are tempted to and sometimes do disregard the 
experts and decide the issue of the defendant's in- 
sanity by saying simply, "That guy's nuts all right." 

This contradiction is not confined to medical ex- 
perts, but it can be found running through every field, 
with reference to which experts have been called 
upon to testify. In May, 1917, Henry Huntington, a 
New York art collector, sued Messrs. Lewis and 
Simmons, Ltd., famous London art dealers, for $100,- 
000. He claimed that he had purchased a picture from 
them which they had warranted to have been an origi- 
nal by George Romney. Experts whom he had hired 
took the stand and proved that the painting was a 
forgery. They told in great detail of the various 
tests they had performed to make certain that the 
painting was spurious. Nothing daunted by this, the 
defense promptly produced another series of experts, 
who calmly went about proving, to their own satis- 
faction, that their research showed that the painting 
could be nothing but genuine. One expert even said, 
on cross-examination, that he would contradict the 
Lord Himself if He disagreed with his opinion. The 
argument was soon settled after a search through the 
London National Gallery disclosed that an original, 
preliminary sketch of the picture had been made by 
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Ozias Humphry, a pupil of Romney's. Hence, the 
painting could not possibly have been the work of 
Romney. 

When the elevated structure was built in New 
York City, on Third Avenue, many suits were instituted 
against the company by owners of real estate situated 
along the right-of-way. They demanded heavy dam- 
ages because of impairment of their legal rights with 
reference to light, air, and free access to their prop- 
erty. They also claimed that the value of their land 
was decreased, because of the drop in rentals re- 
sulting from the presence of the elevated. This was 
a windfall for the real-estate experts, and they hurried 
to testify, either for or against the railroad company, 
at a compensation usually fixed at $100 a day. 

With reference to one particular parcel of property, 
a group of experts took the stand and testified for the 
plaintiff to the effect that the building of the elevated 
structure had decreased the fair cash value of the 
property* from $110,000 to $80,000; and had de- 
creased its rental value, calculated upon an annual 
basis, from $9000 to $6400. A corps of experts, 
equally qualified, real-estate brokers of long expe- 
rience and in good standing, supported the con- 
tentions of the elevated company. They stated that 
the building of the elevated line had actually served to 
increase the cash value of the property by making it 
more accessible to the city proper. For some reason 
or other, the jury decided to believe the former group, 
perhaps because of a natural prejudice against a large 
corporation. The New York Court of Appeals, not 
having this antipathy for corporate defendants, re- 
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versed the verdict of the jury. This contradiction by 
experts was denounced in scathing terms by the court 
which said: "He [the expert] comes on the stand to 
swear in favor of the party calling him, and it may be 
said he always justifies by his works the faith that has 
been placed in him. This case is a good illustration 
of what may be termed the wholly worthless character 
for any judicial purpose of the testimony of both sides 
upon this one point, as to what would be the value of 
this property if this railway had not been built." 

Even in the little known science of ballistics, which 
is comparatively new, with few experts on the subject, 
we find the same blight of contradiction. Harry Hoff- 
man, a moving picture operator of New Jersey, was 
indicted for rape and murder. As part of its case, the 
state tried to prove that two bullets of .32 calibre taken 
from the body of the young victim had been fired from 
the defendant's gun. A ballistics expert is supposed to 
be able to examine a bullet microscopically, and de- 
termine, with some certainty, whether it has been fired 
from a particular gun. This science is based on the 
fact, that the breech-block, which must be filed by 
hand, together with the rifling of the barrel, is different 
in every gun. Therefore, no two guns would imprint 
similar marks upon a bullet when It is discharged. The 
experts for the state took possession of the defendant's 
gun, fired fifty test bullets from it, and testified that a mi- 
croscopic examination showed that the markings upon 
all of these bullets corresponded, in every detail, with 
the pellets taken from the body. As was to be expected 
of them, the ballistics experts for the defense examined 
the same test bullets, added a few test bullets of 
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their own for good measure, and were very positive 
that the fatal bullets could not have been fired from 
their client's revolver. 

No doubt, many of these contradictions can be as- 
scribed to an unavoidable and legitimate difference of 
opinion. This is especially true in matters such as a 
determination of land value, insanity, or the extent of 
physical disability. Many of these contradictions arise 
out of the existence of charlatans who pose as experts, 
and who have succeeded in impressing courts and lay- 
men with their pseudo knowledge of the subject in 
question- It is amazing how persons of absolute igno- 
rance have taken the stand, and rendered serious 
opinions about matters of which they knew nothing. 
Often, cross-examination serves to expose these quacks. 
David Paul Brown, the original Philadelphia lawyer, 
tells of the cross-examination of a doctor who sued to 
recover for medical services rendered: 

Q. Did you treat the patient according to the most 
approved rules of surgery? 

A* By all means, certainly I did. 

Q. Did you decapitate him? 

A. Undoubtedly I did, that was a matter of course. 

Q. Did you perform a Caesarian operation upon 
him? 

A. Why, of course. His condition required it and 
it was attended with very great success. 

Q. Now, doctor, did you then subject his person to 
an autopsy? * 

A. Certainly I did, that was the very last remedy 
I adopted. 

It is because fakers like this have palmed them- 
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selves off as authorities, that the expert witness has 
fallen into such ill-repute. Also, the general reputa- 
tion of the expert, as a group, has been besmirched by 
corrupt persons who, although actually competent in 
their field, will testify to anything, provided they can 
make satisfactory arrangements for their compensa- 
tion. 

In a personal injury suit against a New York rail- 
road, several medical experts of this type testified that 
the plaintiff was suffering from a permanent and in- 
curable spinal lesion with resulting paralysis, and that 
her death was inevitable. Experienced counsel for the 
defense remembered that, about three years ago, the 
same experts had occasion to render the very same 
opinion concerning the life expectancy of another 
plaintiff. During the course of the trial, the previous 
proceedings were checked, and the plaintiff in that case 
was resuscitated from the dead and subpoenaed as a 
witness. On cross-examination, the expert could not 
help identifying this witness and admit his previous 
opinion in the other case. It was then an easy matter 
for the defense to prove, by the use of this witness, that 
for the past three years, he had worked as a laborer 
loading trucks throughout the entire day, that he had 
gained thirty-five pounds, and that he had never visited 
a doctor or been in a hospital since the verdict in his 
favor had been returned. As a last crushing blow to 
the expert, this witness confessed to the court that he 
had paid his doctor $1500 out of the proceeds of the 
case, in return for the very helpful testimony regarding 
his non-existent spinal lesion. 

The courts have recognized that an undue im- 
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portance may be attached by the jury to the uncontra- 
dicted testimony of a witness who is tendered as an 
expert, perhaps because he couches his testimony in 
technical, high-sounding language. Appellate courts 
have repeatedly stated that witnesses should not be 
allowed to give their opinion as experts unless the 
trial court is satisfied that they are qualified. And the 
courts have tried to raise safeguards against the dis- 
honest expert by instructing juries that they need not 
be "bound by expert evidence at variance with phys- 
ical law or common knowledge." But notwithstanding 
these precautions taken by the courts, the expert re- 
mains a source of much contradiction and difficulty, 
and a target for caustic comment. 

For this reason, cross-examination of the expert has 
come to be of vital importance in the courts. Only 
through the medium of capable cross-examination can 
the testimony of the expert be kept within reasonable 
limits. By this method, it can often be pointed out 
that an expert witness is lacking in necessary informa- 
tion or qualifications, that he has not had a sufficient 
opportunity to observe the case at hand, or that he 
is dishonest. It is for these reasons that cross-examina- 
tion of the expert forms an interesting and important 
division of legal tactics. 

Not only do experts contradict one another, but the 
general rules laid down by expert text-writers for the 
guidance of lawyers in this field furnish contradic- 
tions equally startling. One authority glibly advises the 
lawyer never to cross-examine an expert in his own 
field. Another says that the expert must always be 
cross-examined, regardless of his testimony, and that 
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failure to do so would be interpreted by the jury as an 
admission of its effectiveness. Still another admits 
partially the value of the first rule, but grafts an ex- 
ception onto it saying that, "if the witness is actually 
an expert in his field and if his conclusions are sound, 
then he should not be cross-examined in his own 
field" 

Disregarding these rules, and without attempting 
to classify them, we find that certain methods of cross- 
examination are being used quite effectively against ex- 
perts. When the witness is an expert, the careful 
lawyer avoids questioning him about the subject in 
which his knowledge supersedes that of the examiner. 
Instead, he devotes his examination to more collateral 
topics, such as the opportunities of the witness for ob- 
servation of the particular class of cases involved, his 
opportunity for observation of the particular subject, 
the frequency with which he is given to appearing in 
court in the role of an expert, arid the size of the fee 
which he expects to obtain for his services. Often, by 
following a lead secured from questioning of this type > 
the examiner is able to prejudice the jury against the ex- 
pert by giving them the impression that he is only a 
professional witness. Or he is able to show them that 
the expert, although capable in his field, lacked the op- 
portunity for personal investigation, as in the case of 
an alienist who has never examined the defendant. 

Sometimes, it is essential that the expert be allowed 
to leave the stand without being cross-examined. The 
absence of cross-examination often accomplishes more 
than its use. Dr. John H. Musser was a noted phy- 
sician, but his appearance was marred somewhat by his 
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short stature. In a personal injury case, he once took 
the stand, stated his qualifications, which were more 
than ample, and told the jury, in a very intelligent and 
understandable way, of the nature and extent of the 
plaintiff's injuries, and of the possibility of their be- 
ing permanent. The opposing lawyer realized that 
Dr. Musser was highly capable and honest in his con- 
clusions. Also, the doctor had had full opportunity to 
examine the patient. Therefore, any detailed cross- 
examination of him would have helped only the plain- 
tiff. The lawyer arose to cross-examine but, instead, 
he looked at the doctor, smiled at him and, with a dep- 
recatory wave of the hand said "No cross-examina- 
tion." In arguing his case to the jury, he carefully 
avoided any mention of the doctor's testimony, except 
to say casually, "And now we come to Dr. Musser, 
little Johnny Musser . . . Well, we'll let it go at that." 
The result was a surprisingly small verdict for the 
plaintiff. 

Quite often, cross-examination of the expert, con- 
cerning his qualifications, ends in disaster. It is some- 
times advisable to agree that the expert is qualified 
without allowing him to bolster up his testimony with 
a record of degrees and scientific accomplishments. In 
the Hauptmann trial, the prosecution tendered a Mr. 
Arthur Koehler, as an expert on wood, to prove that 
the kidnaper's ladder had been constructed from wood 
which the defendant had purchased at a nearby lum- 
ber-yard, to be used in his attic floor. The defense 
fought bitterly to prevent Koehler from testifying. 
"We deny," said Attorney Pope, "that there is any 
such animal in existence as an expert on woods. There 
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is no such science. It is not like handwriting where ex- 
perts are recognized." 

At this point, Presiding Justice Trenchard indicated 
that he thought the witness sufficiently qualified. But 
Pope persisted foolishly in cross-examining him as to 
his qualifications. He succeeded in bringing out that 
Koehler had devoted his entire professional life to the 
study of woods. He had written books and papers on 
the same subject, including one entitled u The Prop- 
erties and Uses of Woods." For the edification of the 
jury, Koehler read a list of fifty-two books and 
pamphlets he had written about wood, many of them 
for the United States government. It was made quite 
apparent to the jury that here was a man who was 
actually an expert, whose opinion would be authorita- 
tive. 

Justice Trenchard stopped the witness in the middle 
of his recital -and said, "Mr. Pope, do you still ques- 
tion the qualification of this witness ?" 

"I will say now that I consider him qualified," Pope 
said. 

But the damage had already been done. And, even- 
tually, it was Koehler's establishment of the source of 
the lumber used in the ladder, that did much to pin 
guilt upon the German carpenter. 

As a matter of contradiction, it may be added here 
that cross-examination, as to qualifications, sometimes 
negates the entire testimony of what appears to be an 
honest expert. A youthful physician once testified on 
direct examination that he considered himself a quali- 
fied expert, because he had had ten years of experience 
as a practitioner* His conclusions were sound, and 
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the cross-examiner therefore carefully avoided any di- 
rect reference to them. He smiled broadly at the wit- 
ness and at the jury and said: 

Q. How old are you, doctor? 

A. Thirty-three years old. 

Q. How long did you say you had been practic- 
ing? 

A. Ten years. 

Q. All the time? 

A. Well, I was away traveling for my health. 

Q. For how long were you away from your prac- 
tice? 

A. Oh, about three years. 

Q. Any more time out? 

A. Well, I was in the army for two years. 

Q. But not in a professional capacity? 

A. No. 

The qualifications of the expert took a permanent 
leave of absence, and as far as the jury was concerned, 
remained A.W.O.L. for the rest of the trial. 

The situation may arise in which the expert is hon- 
est in his belief and well qualified in his field, but 
yet is handicapped because of a limited experience 
with the type of case involved in the trial. A cross- 
examination built on this hypothesis has been found to 
be very effective. Cornelius analyzes this very capably 
in his recent book, "Cross-Examination of Witnesses," 
and quotes an excellent illustration. 

A passenger, thrown from a street-car when it 
started suddenly, filed suit alleging that he suffered 
from shock, a swollen knee, and a nervous mental de- 
cline which had deprived him of his source of income. 
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The theory of the defense was that he was suffering 
from syphilis. This depended entirely on the testi- 
mony of a doctor who was a graduate of a leading 
American school, a post-graduate student in a Vienna 
clinic, and the superintendent of a large hospital in the 
city. He had examined the plaintiff, and told that he 
had found him suffering from the tertiary or third stage 
of syphilis, at which point it had begun to attack his 
nervous system. This was really the initial stage 
of paresis. The symptoms, as related by the doc- 
tor, were: a slowing up of the thought processes, a 
fibrillary tremor or trembling of the tongue, a Charcot 
or swollen knee, and symptoms of an Argyll Robert- 
son eye, an irregularity in the dilation of the pupil. 

Cross-examination of the doctor began very courte- 
ously : 

Q. While in medical school, did you make a special 
study of syphilis or paresis? 

A. No more than other diseases. 

Q. Do you do actual work of a medical or surgical 
nature at the hospital? 

A. I quite frequently do surgical work. 

Q. Has this anything to do with paresis or syphi- 
lis? 

A. No, sir. 

Q. How long has it been since you treated your last 
case of syphilis? 

A. Oh, I couldn't say. 

Q. Has it been within the past year? 

A. Oh r I couldn't say but I don't think so. 

Q. Could you say positively that you have treated 
a case of syphilis within the past five years? 
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A. Oh, I would not be sure about that. I would 
not want to say. 

Q. Would you positively say that you have treated 
a single case of syphilis within the past ten years? 

A. Really, I would not want to say. 

Q. You do not claim to be an expert on the subject 
of syphilis? 

A. No, sir. 

Q. The first thing you knew about the plaintiff as 
indicating that he had paresis was the fact that his 
thought processes were slow? 

A. Yes. 

Q. Can you tell me, quickly, approximately how 
long it has been since you treated your last case of 
syphilis? 

Here the doctor shuffled nervously. The courtroom 
grew very quiet. After a pause, he managed to stam- 
mer out: 

A. Well, really, I haven't any idea. 

Q. You did not answer readily, doctor. You hesi- 
tated. Are your thought processes also slow? 

A. That may be. 

Q. Does that fact standing alone indicate syphilis? 

A. I don't think so. 

Q. The next thing you noticed about the plaintiff 
that indicated syphilis was the fibrillary tremor of the 
tongue? 

A. Yes. 

Q. In plain English, you mean he was nervous and 
his tongue shook? 

A. Yes, sir. 

Q. You required him to open his mouth? 
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A. Yes. 

Q. And there were three other doctors standing 
about him ? 

A. Yes. 

Q. Would not such an ordeal tend to make most 
any man nervous. 

A. Well, it might. 

Q. So that the plaintiff's nervousness was nothing 
more than was to be expected under the circumstances? 

A. Yes. 

Q. The third symptom was the Charcot joint. His 
knee was considerably swollen? 

A. Yes. 

Q. A Charcot joint is a swollen knee? 

A. Yes. 

Q. An injury to the knee might cause a joint to 
swell ? 

A. It could. 

Q. And if an injury could cause the swelling as you 
saw it you have no means of knowing whether it was 
the result of an injury or not? 

A. No, not of my own knowledge. 

Q. He did not have an Argyll Robertson eye at the 
time you examined him? 

A. No. 

Q. It was only your guess that it might later be- 
come one? 

A. Yes. 

Q. You would not care to say the plaintiff had 
syphilis from the appearance of his eye alone? 

A. By no means. 

Q. Now, doctor, you have demonstrated in one in- 
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stance at least that your thought processes were slow, 
and that you are somewhat nervous, which are two 
out of the tfiree symptoms of syphilis which you claim 
the plaintiff had at the time you examined him. Will 
you state to the jury whether or not, in your opinion, 
you yourself have syphilis ? 

A. I would not be positive. No one in these days 
can tell. 

Certainly, this is a splendid example of a cross- 
examination dealing entirely with the lack of oppor- 
tunity which the expert had to observe the particular 
type of case involved in the trial. Here, it was obvious 
that the hypothesis, worked out and relied upon by the 
examining lawyer, was that the doctor was not really 
a competent expert on syphilis. And it worked. 

In the above example, instead of taking direct 
issue with the conclusion reached by the expert, the 
examiner concentrated his attack solely upon col- 
lateral facts, in the main, the expert's incompetency. 
Sometimes an admittedly competent expert will express 
a plainly erroneous conclusion. Then, the cross-ex- 
aminer will take up the issue squarely with him, and 
foray into the field of the witness' knowledge. 

William Hinshaw was indicted by an Indiana grand 
jury for the murder of his wife. At the trial, he took 
the stand in his own defense. He testified that burglars 
had entered the house, and had shot his wife when she 
had resisted. Then, he insisted, she had struggled with 
the intruders for some time, and had run over to him 
and had said, "Will, is this you?" and had died. His 
story was corroborated by a suave expert, who testi- 
fied that this was possible, although the coroner's 
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autopsy had shown that the bullet had penetrated and 
shattered the speech center of her brain. The cross- 
examiner proceeded on the theory that this conclusion 
was plainly erroneous, and that the expert was either 
intentionally falsifying or honestly mistaken. 

Q, Doctor, in the forty years of your practice, did 
you ever treat or see treated a human being wounded 
as Mrs. Hinshaw was? 

A. I have seen treated and I have treated quite a 
number of brain injuries. 

Q. My question is, doctor, wounded as Mrs. Hin- 
shaw was ? 

A. No, I never did. 

Q. Did you ever read in medical history of exactly 
such a case, that is, with the speech center of the 
brain torn entirely away? 

A. No, I never did. 

Up to now, the examiner had succeeded in showing 
that the expert had no concrete knowledge of the par- 
ticular subject about which he was testifying. He had, 
then> only to repeat the conclusions of the expert in 
simple language to make them ridiculous: 

Q. Do you believe that a woman with her speech 
center shattered by a .38 calibre bullet could have 
arisen out of bed, engaged in a desperate fight with 
the burglars, and, during the fight, could have gone 
to her husband, who was fighting with another burglar, 
put her arms about her husband's neck and say, "Is 
this you, Will?" 

A. I don't know. It might be possible. 

Q. It would have been a miracle, would it not? 

A. Yes, it looks like it. 
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Q. But the days of miracles have passed, even in 
Indiana, have they not ? 

A. I guess they have. 

Many times, an expert's testimony will impress the 
jury because of his use of high-sounding, technical 
terms. Because of the nature of the subject, this can- 
not be avoided, in most cases, and the jury is left 
floundering in uncertainty as to the exact meaning of 
the witness' words. It is human nature for a person to 
be impressed by what he does not understand, more so 
when it is spoken by one who is an authority on what 
has been said. A capable cross-examiner will immedi- 
ately try to deflate the expert's story by pricking it with 
the pin of simplicity, as was done in England in a suit 
for assault and battery. A physician for the plaintiff 
testified that, on examining the patient, he had found 
"considerable ecchymosis under the left orbit, caused 
by extravasation of blood beneath the cuticle." 

This sounded very bad to the jurors. From it, they 
might have derived the impression that the plaintiff 
was suffering from horrible injuries. The examiner was 
Baron Bramwell, who was supposed to have said, "The 
art of cross-examination is not to examine crossly." 
He seemed to have recalled his own aphorism, because 
he proceeded deftly to bring out that, what the doctor 
meant, in simple language, was that the plaintiff was 
suffering from an old-fashioned black eye which a shil- 
ling's worth of beefsteak could have cured. The jury 
had a good laugh at the Baron's simple explanation, 
and eventually decided that the plaintiff was unde- 
serving of even the shilling for the beefsteak. 

Certain experts leave themselves open to attack 
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because of frequent appearances in court. Often, they 
are forced to defend questionable theories which they 
may have derided in previous testimony given in other 
cases. Sometimes, the expert mayvjbe caught with his 
proverbial trousers in descendant position when he is 
confronted with a previously written statement which 
flatly contradicts his current testimony. Earl Rogers 
once had the pleasure of embarrassing a well-known 
medical authority with such a previous statement writ- 
ten into one of his published works. Out of the book, 
Rogers read an opinion which was directly opposite to 
the testimony of the learned medico. With some show 
of asperity, the witness told him that he disagreed vi- 
olently with the quotation from the book, and that no 
reputable medical authority would have expressed 
such an opinion. The prosecuting attorney hastened to 
protect his witness by demanding the name of the 
author of the book. Very dramatically, Rogers replied 
by showing the court and jury that the witness, himself, 
had written the book. From that time on, this expert's 
statements made little impression on the jury. 

The expert occupies an anomalous position on the 
witness chair. Where the lay-witness is restricted in 
his testimony to matters of fact, the expert is given 
license to express his opinions and conclusions based 
on the facts. The method of presenting these facts to 
him for his opinion is the hypothetical question. By 
this means, all of the facts are given to the expert in 
one long question and, by answering it, he places his 
opinion before the jury. The law has been careful to 
put certain restrictions on the use of the hypothetical 
question. The expert cannot be asked for his opinion 
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based upon all the evidence in the case, because this is 
the function of the jury. Also, the hypothetical ques- 
tion must be a fair one, and must include all of the 
material matters of fact on which the findings of the 
expert should be based. 

Naturally, there are times when this type of question 
attains enormous length. Young Philip Kennamer, son 
of a Federal judge, and a member of the fast-living, 
hard-drinking Tulsa socialites, was tried for the mur- 
der of John F. Gorrell, Jr. In an effort to establish 
his defense of insanity, a hypothetical question was put 
to an alienist. It reviewed the entire life-history of the 
defendant, and mentioned all of the material facts 
introduced in evidence as having bearing upon his 
mental condition at the time of the crime. It took one 
full hour to put the question. When it was all over, 
after about 15,000 words had been thrown in the gen- 
eral direction of the expert, he calmly answered with 
one word, "Yes." 

As the hypothetical question is always tendered by 
the lawyer for whom the expert is testifying on direct 
examination, it stands to reason that he will, of neces- 
sity, put into the question only those facts which are 
favorable to him, and he will exclude from it the facts 
which support the conclusions of the opposition. It is 
in such a situation that cross-examination of the expert 
witness may become of the utmost importance because 
it will bring out the intentional deficiencies of the 
question. 

Cross-examination is being used to control the testi- 
mony of the expert, and to keep it within proper 
bounds. But the fact remains that the present system, 
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which permits each side to hire its own experts, leaves 
much to be desired. Where both sides are financially 
able, their experts only negate each other's testimony 
and strengthen the impasse between them, instead of 
being helpful to the court and jury. A wealthy litigant 
may employ an expensive corps of trained experts who 
argue his case from the witness stand as zealously as his 
lawyers. His poorer opponent, who cannot afford sim- 
ilar help, is placed at a disadvantage. It has been sug- 
gested, as a remedy for this situation, that the function 
of the expert be somewhat limited, that he be controlled 
by allowing a broader scope of cross-examination and 
that the court, itself, should prepare and have avail- 
able a list of impartial experts on every necessary sub- 
ject who can be called by the court to furnish in- 
formation and opinions whenever necessary. The fees 
of these experts may be fixed within reasonable limits, 
to be paid by the litigants as part of the costs of the 
case. There is a strong tendency in this direction. The 
industrial commission of Illinois has its own expert 
surgeon who examines petitioners for compensation at 
the request of the arbitrators. There is now pending 
before the Illinois legislature a new Criminal Code 
which will eliminate the battle of experts in insanity 
matters and substitute court alienists in their stead. 
How well this intended reform will work, and whether 
it can be extended so as to cover a greater variety of 
experts, remains yet to be seen. 



CHAPTER VI 

WOMEN 
LADIES IN COURT 

ACCORDING to Josephus, Moses is supposed to have 
said, "Let the testimony of women not be received 
on account of the levity and audacity of their sex." 
The same warning has been sounded through the ages, 
and to this day, women remain the immovable object, 
and the cross-examiner the irresistible force. In fact, 
many lawyers refuse to cross-examine a woman, and 
justly so, if we are to believe Rufus Choate, who once 
said: "Let me give you my dying advice never cross- 
examine a woman. It is of no use. They cannot dis- 
integrate the story they have once told; they cannot 
eliminate the part that is for you from that which is 
against you. They can neither combine, nor shade, nor 
qualify. They go for the whole thing ; and the moment 
you begin to cross-examine one of them, instead of be- 
ing bitten by a single rattle-snake, you are bitten by a 
whole barrel-full. I never, excepting in a case abso- 
lutely desperate, dare to cross-examine a woman." 

Women have many weapons which they use, in- 
tentionally and otherwise, to the ruination of a cross- 
examiner. They are mentally quick, they are positive 
in their statements, they operate upon the shifting 
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basis of intuition, they will change their minds elusively, 
and skip from one conclusion to another without warn- 
ing. One of the favorite anecdotes of Judge W. S. 
Greer concerns an old shrew who, after having failed 
to return a borrowed set of dishes, had been haled 
into court. On being asked to state her case, she 
blurted out without stopping for breath, "Your Honor, 
in the first place, I never borrowed her old dishes. In 
the second place, they were all cracked up when I got 
them. And what's more, if you knew how carefully I 
always handle my things, you'd also know that when 
I returned them they were as good as new." 

Women answer inaccurately. Their reasoning has 
great gaps of inference. A woman can answer a ques- 
tion with a smile, a shrug, a crying spell, by saying 
"because" or, as a last resort, by fainting as did Carol 
Frink in her alienation suit against Helen Hayes. 
Women have the cross-examiner at a great disadvan- 
tage. Even when taking the witness stand, an innocent 
smile or the display of a shapely limb can do wonders 
with a goggle-eyed judge or jury; and woe betide the 
hapless cross-examiner who brings such a creature to 
tears by his brutal questioning. 

In addition to this, women are tenacious. Once they 
are given an idea, they hang to it as stubbornly as they 
do to a broken-down chair, even if it must be stored in 
the attic. The lawyer has merely to give his women 
witnesses the one material fact which he wishes to 
bring out, and they will lose no opportunity of parading 
it before the jury, and of tossing it up to the cross- 
examiner, whether he asks for it or not. Arthur Train, 
in his book "The Prisoner at the Bar," tells of an 
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elderly woman who was the complaining witness in a 
prosecution for confidence game. The district attorney 
impressed upon her, before the trial, that the material 
point which she must bring out was that she gave money 
to the defendant because of his story that he would 
invest it in real-estate. Sad to relate, counsel for the 
defense felt it necessary to examine her, with this re- 
sult: 

Q. Madam, you say you gave the defendant money ? 

A. I told him to put it into real-estate and he said 
he would. 

- Q. I did not ask you that. How much did you give 
him? 

A. I told him to put it into real-estate and he said 
he would. 

Q. But, madam, you do not answer my question. 
How much did you give him ? 

A. I told him to put it into real . . . 

Q. Yes, yes, we know that, answer the question. 

A. ... estate and he said he would. 

By this time, the cross-examiner decided to run to 
cover. As the witness left the stand and moved to her 
seat, she muttered audibly, so that the jury could hear 
her, "I told him to put it into real-estate and he said 
he would." 

This quality of tenacity in women may be overcome 
by a cross-examiner with the same tenacity. If he keeps 
after his woman with sufficient stubbornness, by good 
luck, he may succeed in getting her to change her orig- 
inal statement. Lola Andrews was one of the state 
witnesses who "fingered" Sacco and Vanzetti. The de- 
fense produced a number of other witnesses who testi- 
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fied that her character for truth and veracity was bad. 
Among them was Lena Allen who kept a rooming 
house at which Miss Andrews once lived. Counsel for 
the state knew that the women were bitter enemies and 
proceeded accordingly: 

Q. You do not like her, do you? 

A. Well, I don't like her for different reasons. 

Q. Have you some personal feeling against her? 

A. No! 

Q. But you dislike her, don't you? 

A. I don't know that I dislike her, but I don't like 
her. I wouldn't have her in my house again. 

Q. Then you dislike her, don't you? 

A. Yes. 

Q, Then she is an enemy of yours, isn't she ? 

A. Well 

Q. Is she an enemy of yours ? 

A. No, not that she is an enemy. 

Q. Is she an enemy of yours ? 

A, If you call it so why 

Q. I am asking you if y ou call it so ? 

A. I don't know, I am sure, about enemy. 

Q. Are you an enemy of hers ? 

A. I might be* 

Q. Are you? 

A. I don't know. 

Q. Well, think it over a little longer. 

A. I probably am because I 

Q. I don't want probabilities. Are you an enemy 
of hers? 

A. Well, yes. 

With a sigh of relief, the lawyer waved the witness 
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aside. He had scored his point and by dint of stick-to- 
itiveness had exposed the basis of the discrediting testi- 
mony of the witness and had overcome another femi- 
nine trait. 

One cannot evolve a hypothesis prior to cross-ex- 
amining a woman. It is impossible to presage how her 
mind is going to operate, or how she will react to any 
given question. She has the strangest disregard for 
hypotheses. The lawyer who tries to elicit definite in- 
formation from a woman witness, in furtherance of his 
hypothesis, will get only vague nothings for his trouble. 
Carol Frink, Chicago dramatic critic, filed suit for 
$100,000 against Helen Hayes of stage fame. She 
alleged that Miss Hayes had, by divers methods, stolen 
the love of playwright Charles MacArthur, her former 
husband. In an attempt to build his case upon the dam- 
aging admissions he thought she would make, the at- 
torney for Miss Frink cross-examined Miss Hayes as 
follows : 

Q. Did you tell Miss Frink that you knew he was 
married when you first met? 

A, I don't know. 

Q, Did you tell Miss Reed you knew his wife was 
suing him for divorce ? 

A. I don't know. 

Q. Did you tell her you had to wait three long years 
for Charley to get his freedom ? 

A. Possibly I did. 

Q. And that you were petrified when you met 
MacArthur? 

A. I may have. 

The most definite answer received by the lawyer was 



WOMEN 105 

qualified by "possibly." It is plain that neither his case 
nor his hypothesis was helped much by this actress. 

Some women are endowed with explosive tempers. 
They do not seem to realize that it is the duty of the 
cross-examiner to use all fair means at his disposal to 
further the cause of his client. One such woman sued 
a city for personal injuries. She claimed to have fallen 
on a defective sidewalk and to have lost her voice as a 
result. The cross-examiner knew otherwise : 

Q. Did you not testify in the criminal court re- 
cently in a normal tone of voice? 

A. No sir, I did not. 

Q. Did you not testify there about a week ago 
against your husband? 

A. I refuse to answer the question. It has nothing 
to do with this case. 

(At this point her voice improved somewhat.) 

Q. Didn't you have your husband arrested for 
choking you after you had first beaten him with a 
broomstick and then thrown a dishpan of hot water 
at him ? 

A. (shrieking) That's none of your business. I'll 
show you that you can't insult a lady! 

Then her temper really exploded. She seized an 
inkstand from the judge's desk to hurl at the lawyer 
but she was subdued in time by three bailiffs. 

No wonder a certain Detroit lawyer once said, "Al- 
ways cross-examine a woman with your armor in good 
shape and your visor down; otherwise, you may be the 
most seriously wounded when the combat is over." 

At times, women on the stand use a vitriolic brand 
of sarcasm even against their own sex. In a divorce 
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action brought for adultery, a woman lawyer was 
cross-examining the plaintiff : 

Q. What was your reaction when you first met 
your husband's stenographer ? 

A. She nauseated me. She sickened me. Even worse 
than being questioned by a lady lawyer. 

Women are superficial. They think no deeper than 
the words themselves and disregard the real signifi- 
cance of questions asked them* One such woman testi- 
fied that she had gone out of her back door into the 
yard: 

Q. Now, you said there JE&S a door opening into 
the back yard? ** 

A. I said no such thing. 

Q. But you have just stated so ? 

A. I never said it. I couldn't say it. 

Q. You most certainly did. 

A. My dear man, you are mistaken entirely. I never 
said there was a door opening into the back yard. 

Q. Did you not say that you went from your 
kitchen into the back yard? 

A. Of course I did, but what has that to do with it? 

Q. But your kitchen door must open into the back 
yard? 

A. It must not. I never said it did. 

(Here the court interrupted to ask whether the wit- 
ness understood the question.) 

A. Of course the door doesn't open from the kitchen 
into the back yard. It is just the other .way the same as 
in any other house. The door opens from the back yard 
into the kitchen. 

A woman witness in a divorce case testified that her 
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son had worked on her farm since the time he was born. 
The attorney for the other side, naturally reasoned 
that it was impossible for an infant to work on a farm 
and, hence, that the witness was lying. He proceeded 
to cross-examine upon that hypothesis, and put his 
questions blusteringly : 

Q. Do you mean to tell the court that this boy 
worked on the farm even when he was a baby? 
A. Yes. 

Q. (pounding on the table) Will you tell us what 
work this babe did on the farm when he was one month 
old? 

A. (calmly) He milked. 

Even the finest of cross-examiners run into trouble, 
at some time,lwith a woman witness. Sir Edward Car- 
son experienced difficulty with a woman witness who 
was supposed to have committed adultery, and was 
named as co-respondent in a divorce action. The hus- 
band had been trapped in her bedroom in the usual 
compromising position. Sir Edward made much of the 
fact that the errant husband's boots had been removed, 
and were reposing dutifully under the bed. 

Q. D'ye think, madam, it was right of you to al- 
low this man to take off his boots in your room ? 
A. Certainly, Mr. Carson, they were wet. 
Q. But, madam, consider, he is a married man. 
A. I know that, but what difference did that make 
to his feet? 

Q. Madam, ye're trifling with the court* 
A. No, no, Mr. Carson, please don't say such un- 
kind things. 

Q. Madam, I'll again ask you to remember that he 
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was a married man and you were a single woman. 

A. I know all that, Mr. Carson, but I still can't see 
what that has to do with his boots. 

It can be readily seen that this cross-examination 
was anything but helpful to the barrister's case. Even- 
tually, he was forced to give it up, a bitter and certainly 
not a wiser man. 

At the Hauptmann trial, two very important cross- 
examinations of women were scheduled. One was with 
Mrs. Anne Lindbergh, and the other with Betty Gow, 
nurse of the kidnaped child who had been brought 
back from Scotland for the occasion. The defense at- 
torneys waived cross-examination of the former for, 
as the press explained the situation, they felt that she 
was dangerously near to a breakdown, which would 
have prejudiced the jury against the defendant. Also, 
they could learn nothing from questioning her that they 
could not obtain, with less risk, from cross-examination 
of Lindbergh, himself. Betty Gow, however, was 
sharply cross-examined by Edward Reilly, and many 
interchanges occurred, of which the following is an 
example : 

Q. Isn't it a fact that you came here recently from 
Scotland to testify in this case? 

A. I came to see justice done. 

The trial of Haywood Patterson, at Scottsboro, fur- 
nishes a classic example of a combination of many 
feminine qualities which appear in cross-examination. 
Victoria Price was the star state's witness. She and 
her girl friend had bummed it with two white ho- 
boes, and she freely admitted having had what, in 
polite circles, is known as intercourse with them. She 
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told a detailed story of having been raped the next day 
on a railroad gondola by Patterson and several of his 
companions. Her cross-examination by Leibowitz was 
a conglomerate demonstration of every treacherous and 
obstinate characteristic that women possess. Bitterly, 
she resisted all attempts of the examiner to probe into 
her story, and expose its many contradictions. From the 
very start she showed snarling defiance, and refused 
to answer simply and courteously put questions. On 
direct examination, she had testified that she was 
twenty-one years old when the alleged attack had 
occurred. When asked if it was not true that she was 
twenty-seven at the time of the trial she shot back, "I 
ain't that educated that I can figure it out." Craftily, 
she fell back, time and again, upon the excuse of her 
lack of education and her faulty memory. When con- 
fronted with obvious inconsistencies in her story, she 
said that she "disremembered because it's been two 
years ago." At times, she went so far as to refuse to 
answer questions, appealing to the court for protec- 
tion. When cross-examined about the details of how 
she resisted the negroes, while they were perpetrating 
the rape, she turned to the presiding judge and said, 
"Judge, your honor, I have answered four times and 
I ain't gonna say no morel" 

Probably, a great deal of her ignorance was pre- 
tended, for, when Leibowitz said to her, "You're a 
little bit of an actress, aren't you?" she countered 
readily enough with, "You're a pretty good actor 
yourself!" The lawyer had built a model train with 
a small gondola and other cars to show the set-up of 
the entire incident. When confronted with this, she 
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sensed a trap, and she stared vacantly at the model. 
Feigning complete ignorance, she said, "The gondola 
I was in was much bigger than that thing I" 

Every cross-examination of women does not result 
in victory for the unfair sex. Sometimes, the conduct 
of a woman has been such that the cross-examiner may 
press her to the limit, and still create no sympathy 
in her favor. Gene Hunter was indicted by an Il- 
linois grand jury for robbery. The evidence showed 
that, acting together with Albert Weissbaum, she had 
hailed a Yellow Cab and, at a convenient time, had 
pressed the gun against the cabby's back and taken 
both his money and the cab from him. With true 
gallantry Weissbaum pleaded guilty. At the trial, he 
came to the aid of his fair accomplice in framing the 
rather foolish story that she had been an accessory 
because he had threatened her with physical violence. 

In this case, the state's attorney had ample material 
for cross-examination. He did not hesitate to use all 
of it. He proceeded to show, by her own reluctant 
admissions, that she was married, had separated from 
her husband, and that Weissbaum and she had from 
time to time registered as Mr. and Mrs. Albert White 
and had lived together as man and wife. On direct ex- 
amination, she had given her age as eighteen. But the 
cross-examiner showed that, at a previous trial, she had 
testified that she was twenty-three years old. Under 
pressure, she had reluctantly admitted to having been 
drunk a number of times, just how many times she could 
not recall. Things began to look so bad for her that she 
fell back upon the timeworn feminine expedient of 
weeping prettily into a dainty, lace handkerchief. 
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Then the state's attorney took a long chance. Sar- 
castically, he commented on the show of emotion and 
said, "Weep some more and try to befuddle the jury 
with crocodile tears 1" The jury was extraordinary In 
that neither tears, nor shapely legs, nor feminine help- 
lessness, could keep it from doing its duty, and it 
promptly found her guilty. 

It so happened that the conviction was reviewed by 
the Supreme Court of the State of Illinois. The princi- 
pal contention made in her behalf was that she had 
been denied a fair trial because of the prejudicial 
cross-examination. The comment of the court on this 
point was a complete vindication of the state's at- 
torney: "A defendant who has led a profligate life can- 
not assume an attitude of virtue when placed on trial 
for a crime and prevent the state from showing the 
profligacy of the life of the defendant" 

The women who are bested by cross-examiners are 
rare but, when they do fall, they fall ignominiously. 
Whether it be from lack of education, or from a lack of 
feminine traits, some women are bested when cross- 
examined by intrepid lawyers who decide to disregard 
the jinx. At the instigation of her mother, a young serv- 
ant girl in England had set up rape proceedings 
against her master. The mother testified for the state, 
to the effect that, promptly after the act of Inter- 
course, the daughter had complained to her, and had 
shown her a chemise ripped in the struggle. This was 
important testimony because it counteracted the in- 
sinuations of the defense that the alleged rape had 
been performed by common consent of the parties and 
for the mutual benefit of them all. The mother was 
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cross-examined on this theory with the thought in mind 
that these so-called rapes might have been a source of 
additional revenue for the servant-girl. 

Q. When your daughter told you the details of the 
attack, what did you say? 

A. Say? What could I say? 

Q. I suppose you were very angry, weren't you? 

A. Of course I was. 

Q. But what did you say? 

A. I asked her if her master had given her any- 
thing. 

Q. Meaning money? 

A. Of course. 

Q. What did she say? 

A. She said no. 

Q. What did you say to that? 

A. I said, "More shame for him, then he certainly 
ought to be locked up!" And the next day I sent for 
a policeman. 

The usual woman witness would have finished the 
lawyer in a situation like this. As soon as she would 
have been asked, "When your daughter told you the 
details of the attack, what did you say?" she would 
have proceeded to tell the jury, in complete detail, 
without leaving out an iota of information, and in no 
uncertain terms, and all that sort of thing, just what 
she had said. And it would have included an encyclo- 
paedic denunciation of masters who took advantage of 
servant girls in general, and of this one in particular. 

It must be understood that these successful cross- 
examinations of women are not the rule, but the ex- 
ception. Lawyers still shy from cross-examining 
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women. They have been burned too often. It is no won- 
der that, in the trial of Mandeville Zenge in Chicago, 
the defense passed up their opportunity to cross-exam- 
ine Mrs. Louise Bauer, widow of the victim, and the 
prosecution waived cross-examination of Mrs. Alice 
Zenge, the aged mother of the defendant. The lawyers 
were unwilling to undergo the risk of cross-examining 
a woman, and coming out second best with her. They 
may have felt that only a muted woman was a safe 
woman. 

Was Moses right? 



CHAPTER VII 

PSYCHOLOGICAL 
THE MAZES OF THE MIND 

IT can be said that man learned to lie after he took 
the first oath. Since Og, the Neanderthal man, brought 
his grievances to a stone-age arbitrator and complained 
that Wu had given him a moth-eaten tiger skin in ex- 
change for one of his wives, the courts have been 
fumbling for some method of controlling testimony 
so as to insure, at least, some degree of truthfulness. 
The administration of the oath as a guarantee of truth, 
in testimony, is ancient and universal. 

In Medieval Europe, the Church had control of all 
learning. It exercised great influence on the formation 
and growth of the courts. Therefore it was only 
natural that the common and widespread method of 
insuring truth was to make each witness take an oath, 
which threatened him with fire and brimstone and 
eternal damnation if he lied. The great weapon for 
inculcating religion into the masses was the reward of 
life in the hereafter. Heretics were burned at the stake 
for doubting this dogma. So it was that the use of the 
oath in court exercised a powerful influence in the 
early days of the common law. 

An excerpt from Shakespeare's "Merchant of Ven- 
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ice" reflects the great regard that litigants of his day 
had for the binding force and sanctity of the oath : 

"An oath, an oath, I have an oath in heaven; 
Shall I lay perjury upon my soul? 
No, not for Venice." 

The use of the oath has spread around the world. 
Eternal damnation it seems is a universal fear, as uni- 
versal, perhaps, as religion, itself. A Chinese was 
assaulted by an English sailor and appealed to one of 
his Majesty's courts for redress. Naturally, the 
Christian oath could not be administered to a be- 
liever in Confucius, so he was sworn in the most ap- 
proved Chinese way. He knelt in the witness box, was 
given a China saucer which he broke on the railing and 
then, through an interpreter, was told to repeat, "You 
shall tell the truth and the whole truth. The saucer is 
cracked and if you do not tell the truth, your soul will 
be cracked like the saucer." 

In the olden days, it is told of how the oath was 
given to the witness as an impressive, religious cere- 
mony. He entered the box, knelt on the floor, placed 
his left hand reverently on a worn Bible tendered by an 
austere bailiff, and raised his right hand to his Maker. 
Then, the solemn wording of the oath was intoned in 
the hushed courtroom so that all might hear. The wit- 
ness said, "I do," shook his head in acquiescence, kissed 
the Bible, and was ready to testify as to the truth, the 
whole truth and nothing but the truth, so help him 
God. 

Today, the scene is quite different, particularly in 
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police courts conducted in metropolitan centers. Here, 
at an early morning session, the police dragnet has 
produced a bevy of assorted bums, some drunk, some 
with black eyes, and others with torn clothing, but all 
filthy. Clinging to them is a stench that penetrates 
every corner of the room and persists, in spite of wide- 
flung windows and whirling electric fans. Most of these 
sodden derelicts have been arrested only for safe- 
keeping and the judge and court attaches are anxious 
to dispose of both them and the stench, as soon as pos- 
sible. In one squalid mess, all to be sworn are herded 
before the bar. At the rasped bark of the clerk, some 
raise their right hands, some their left, while others, 
oblivious to their surroundings, stare down at the floor 
in dumb dejection. Without benefit of Bible and with- 
out further formality, the clerk mumbles the unin- 
telligible litany, "Awbradawlawkawdawselpgawd," 
which a slow motion sound device, if such a machine 
existed, would unscramble into, "Youandeachofyoudo 
solemnly swear thatthe testimony you are abouttogivewill 
bethetruththewholetruthandnothingbutthetruthsohelp 
youGod." The rite completed, the oath administered, 
the defendants are ready for trial. 

Perhaps this is an important reason for the break- 
down of the oath as a guarantee of truth. Modern life 
has produced a mass of complicated commercial transac- 
tions, which are thrown into the courts for unravel- 
ling. Courts and lawyers have multiplied until it has 
become a common occurrence in the lives of many 
people today to visit court as a witness. Many types 
of people, particularly police officers and experts, at- 
tend court almost daily to testify, after having taken 
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a desultory oath. Truly, with them, familiarity has 
bred contempt. The oath has become merely a hollow 
formality applied as a matter of course before perjured 
testimony is given. 

It is no exaggeration to say that, in the ordinary 
trial court, perjured testimony is introduced in almost 
every proceeding. In fact, the practice is so widespread 
that our cartoonists joke about it. Recently, in an issue 
of Esquire magazine, a full-page cartoon showed a 
tough, Hoffian mugg standing in front of a bailiff, 
with his right hand upraised and his left hand caress- 
ing a Bible, nonchalantly repeating, ". . . so help me 
God I" The bored expressions on the faces of the jury, 
several court officials, the witness and a court reporter, 
describe the utter uselessness of the formality. 

Perjury is a foregone conclusion in most criminal 
trials. Certainly, in a case of life or death, a defendant 
or his friends will not stop at a shadowy threat of an 
uncertain hell to save the criminal from a sure death. 
Nor will they be daunted by a prison term for perjury. 
In the state of Illinois, the Criminal Code provides 
that a perjurer may be sent to the penitentiary for an 
indeterminate sentence of from one to fourteen years. 
Yet, every so often, the Chicago newspapers become 
very much alarmed over their startling discovery that 
perjury is widespread in the trial of criminal cases. 
One paper recently charged that a blase community 
looked on perjury "as a mere foul upon the prosecutor 
in a contest of wits." This righteous outburst was oc- 
casioned by the fact that a couple of framed alibi 
witnesses in a robbery case had broken down, after 
severe cross-examination and an investigation of their 
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stories by detectives, and had confessed that, in spite 
of their oaths, they had lied to save their friend from 
the penitentiary. The editorial writer did not realize 
that this incident illustrated the uselessness of the oath 
and the subsequent exposure of the perjured testimony 
by cross-examination. 

Even in the ordinary civil case, where life and 
liberty are not involved, framed cases and perjury are 
frequent. Usually, they are buried in the court files 
and remain unnoticed but, sometimes, they are un- 
covered and the offenders are punished. The plaintiff 
in a personal injury case was awarded damages in the 
amount of $55,000 as a result of an accident which 
took place on an unfrequented highway. As luck would 
have it, the plaintiff's lawyer found two young men 
who had passed by in time to have complete view of 
the accident. They were able to tell the jury glibly that 
the defendant was the cause of it all. Stung by the size 
of the verdict, the defendant's insurance company 
launched a thorough investigation. Eventually, they 
were able to prove that the plaintiff's witnesses had 
been home in bed at the time of the accident but, on 
the magic carpet of a ten dollar bill, they had been 
wafted to the scene. 

This case is not so bad as others. At least, there was 
an accident. There was some basis to the story. Sim- 
ilar investigations have disclosed instances in which 
the plaintiff's case had been fabricated from airy noth- 
ings. In a suit against the Chicago Surface Lines, a 
woman testified that the automobile in which she was 
riding was struck by a street car. This story was 
supported by the testimony of nine witnesses. Nothing 
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daunted by this flank attack, the street-car company 
produced a phalanx of ten witnesses who agreed that 
she was not in the automobile at the time of the ac- 
cident, and that the only occupants of the car had been 
a male driver and three children. It was obvious that 
there were either nine or ten liars among the wit- 
nesses. Notwithstanding, the jury found in favor of 
the plaintiff in the sum of $325. Circuit Judge Wal- 
ter J. La Buy, presiding at the trial, promptly set aside 
the verdict and reprimanded the jurors, saying "I am 
convinced that at least two thirds of the testimony in 
the case was perjured." In an open letter to the state's 
attorney, he demanded investigation because of the 
wide variance in the testimony. 

Street-car and bus companies operating in large cities 
are often victimized by unscrupulous persons who pre- 
sent trumped-up claims. A motor bus was traveling 
through New York's East Side, when a break in the 
exhaust system caused the interior to become filled with 
carbon monoxide gas. Before losing consciousness, the 
driver managed to reach the curb and called for help 
in removing the fifteen overcome passengers, who were 
then laid out on the sidewalk. However, when the 
ambulance arrived at the scene, an interne discovered 
more than fifty people lying outstretched on the side- 
walk, all apparently suffering from asphyxiation. 

In another instance, a young man suffering from a 
broken leg at the Cook County Hospital decided that 
he would make some money out of his predicament. 
And so, he hired a lawyer and filed suit against the 
street-car company claiming that he had been pushed 
off a car by the conductor. After a rather insistent 
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cross-examination, the young man grew panicky. Dur- 
ing the recess, he went into the judge's chambers and 
confessed the hoax. The judge, having a sense of 
humor, advised the young man to do nothing and let 
the trial continue. He had seen that the defense was 
going to produce three witnesses, and he sensed fun in 
the offing. As the judge had suspected, these witnesses 
swore that they had been in the same street-car with the 
aggrieved young man. He had not been pushed off, as 
he claimed, they said, but he had been drunk and had 
fallen off- The judge, wise in the ways of perjured 
witnesses, chided the participants and threw the case 
out of court. 

There can be no doubt as to the prevalence of per- 
jury, when one realizes the immense number of cases 
which are brought into court by persons who know that 
they are on the wrong side of the fence. Because of 
this, it is necessary that they perjure themselves if they 
hope to win their cases. The owner of a finance com- 
pany once filed suit for a large sum of money. Other 
business took him out of town and prevented him from 
being present at the trial. When he returned to the 
city, he rushed anxiously to his lawyer's office and, 
bursting in, shouted, "Well, what was the verdict?" 
His lawyer, a former Congressman, replied in true 
oratorical style, "My dear sir justice has triumphed 1" 
The client fell back into a chair. "My God!" he cried, 
"then we must appeal at once!" 

Benjamin E. Cohen, who served as a Master in 
Chancery of the Superior Court of Cook County and 
who had much opportunity for judicial observation of 
witnesses and their testimony, tells this anecdote as a 
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classic example of perjury. In this case, it seems that 
the Greeks had more than a word for it. One Hellenic 
gentleman appeared in court, and told a very convincing 
story of how he had loaned $200 in cash to his coin- 
patriot and friend, in a Halsted street coffee shop, 
without receiving a note. A parade of his countrymen 
trooped through the witness stand and gave complete 
details of the transaction and the circumstances sur- 
rounding it. The defendant agreed to all this, without 
question, but reminded the plaintiff and his friends that, 
two weeks afterwards, the parties had met in the 
identical cafe and, over a cup of mustika, the loan had 
been paid in cash and with interest. He was cor- 
roborated by another parade of Hellenes who solemnly 
took the oath and affirmed his story. The court threw 
up his hands in despair and found for the defendant. 
A spectator, being friendly with the defendant, ques- 
tioned him after the trial and discovered, to his amaze- 
ment, that the plaintiff had never made the loan but 
had attempted to fleece the defendant, who, in turn, 
had fought Greek fire with Greek fire, and had beaten 
the plaintiff at his own game. 

The details of this story may be somewhat on the 
apocryphal side but it remains a typical example of a 
condition widespread in our modern system. With 
perjury so prevalent and with the breakdown of the 
oath as a useful device, cross-examination assumes an 
all-important role in the regulation of testimony. More 
and more, the courts have become convinced that they 
must depend primarily on cross-examination as a guar- 
antee of truth and that only through the medium of 
cross-examination may perjury be detected. In this 
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respect, they have exercised and applied a practical 
psychology which takes modern conditions into account. 
Psychologists criticize courts and lawyers for clinging 
to tradition, and being ultra-conservative. Yet, in this 
department, the courts have demonstrated, by their 
reliance upon cross-examination instead of the oath, 
that they are far in advance of the so-called, modern 
science of psychology. 

Hugo Miinsterberg, late professor of psychology 
at Harvard, wrote that the oath "suppresses the inten- 
tional lie, excludes the careless, hasty, chance recollec- 
tion and stirs the deliberate attention of the witness. He 
feels the duty of putting his best will into the effort 
to reproduce the whole truth and nothing but the 
truth." H. E. Burtt, author of "Legal Psychology," 
analyzed the oath from a scientific point of view. He 
came to the conclusion that it serves to quicken the at- 
tention of the witness and make him more careful of 
what he says. As all psychologists do, Professor Burtt 
backed up his theory with an experiment. He took a 
group of students, showed them various pictures, asked 
certain questions about them, and requested the stu- 
dents to differentiate between the answers they would 
have given under oath and those that they would have 
withheld. It is plain that the results indicated an in- 
creased accuracy because of the oath. As with all such 
experiments, the result is clearly a fallacy. Circum- 
stances of this sort can never approximate actual con- 
ditions in a courtroom. It is one thing to get opinions 
from students in the cloistered seclusion of a classroom. 
But it is quite another matter to get truthful testimony 
b a court of law where a life is at stake, particularly 
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where unscrupulous persons have a direct interest in 
the proceedings. When Duffy the Rat takes the stand 
to state, under oath, that the Big Guy was playing 
stud poker with him and some of the boys, instead of 
being present at the Hotspot Cafe, where the two cop- 
pers contracted an acute case of lead poisoning, it is 
puerile to imagine that administering the oath to him 
would make him feel "the duty of putting his best will 
into the effort to reproduce the whole truth." 

It must not be inferred from this that psychology 
has contributed only fallacies to cross-examination. 
Underlying the entire structure of court procedure are 
basic psychological precepts which must be considered 
in any analysis of cross-examination. The testimony of 
a witness is his description of the effect of certain 
stimuli on his senses. In other words, he tells the story 
of what he saw, heard, tasted, smelled, or felt. There- 
fore, the initial source of possible error in his testimony 
is in his sense perception. 

Psychology has made a detailed analysis of the fail- 
ings of the human senses of perception, under different 
conditions. The accuracy of sight, or visual perception, 
is affected by a great number of factors. Some wit- 
nesses might be far-sighted; others might be myopic, 
or short-sighted; while others might be suffering from 
astigmatism, an irregularity of the eyeball that distorts 
the vision. As a general rule, larger objects can be seen 
more readily than smaller ones. Again, an unusual ob- 
ject with distinctive characteristics is seen by a witness 
with greater accuracy than a commonplace thing. The 
background against which an object rests is often of 
importance, as is evidenced by the use of camouflage in 
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war and protective coloring in nature. The degree of 
illumination affects vision, particularly as regards abil- 
ity to distinguish colors. Incidentally, 4 per cent of all 
men and one half of one per cent of all women are 
completely color-blind, which is usually an inability to 
distinguish red from green. All people are practically 
color-blind in the periphery, the extreme outside portion 
of the field of vision. 

The eye is a delicate mechanism and must be adapted 
to conditions surrounding it. Human vision has many 
peculiarities. It is easier to detect motion, in the 
periphery, than to distinguish size. Vision is affected 
by the after-image, a phenomenon that causes an image 
to persist in the retina after the object has been whisked 
away. The moving picture is based entirely on this 
shortcoming of the human eye. 

The optical illusion is another source of visual error. 
There is a tendency to over-estimate vertical dimen- 
sions. If one examines a horizontal and a vertical line 
of equal length, it will appear that the vertical line is 
much longer. There is also a tendency to over-estimate 
the size of a filled space. An empty room will always 
appear to be smaller than one that is completely fur* 
nished. Often, the surroundings of an object may give 
rise to illusions concerning it. Thus, a person of me- 
dium height will seem tall, if he is surrounded by per- 
sons of smaller stature. 

The good cross-examiner is acquainted with these 
psychological defects in perception and is constantly 
using them to advantage. He can bring out, to the 
jury, these various possibilities of error in sight per- 
ception and can convince them that the witness has 
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not seen that to which he has testified As part of an 
alibi in a bank robbery case, a defense witness testified 
that he had been present at the crime and that the 
leader of the bandits, who was the defendant, was six 
feet tall. It developed, on cross-examination, that the 
other four members of the gang had all been very small 
men, none of them over five feet four inches in height. 
It was then obvious that the defendant, who was but 
five feet eight inches tall, might readily appear to the 
witness as being six feet tall because of the contrast be- 
tween him and the others. 

The eye is not the only weak point in the human 
makeup. The same criticism may be made of the ear, 
the nose and the remaining organs of sense. In auditory 
perception, it is very difficult -for a person to judge 
direction or distance with the ear. Our ears tell us 
roughly the direction which an object is from us, by the 
comparative intensity of the sound In the right or left 
ear, as the case may be. This is confusing when the 
source of the sound is equidistant from both ears. The 
intensity of a sound is the only method of judging its 
distance from us. Many times, as with a ventriloquist, 
there may be a confusion between the sensations re- 
ceived by the eye and the ear. Noise will always 
affect the judgment of a witness regarding the speed 
of a moving object. A noisy automobile will always 
appear to be moving at a greater rate of speed than one 
which runs silently. It is harder to determine the speed 
of an object when it is moving toward a person, than 
when it is going across the line of vision. Such errors 
also arise where a combination of these senses is used. 
For example, to determine the amount of time that has 
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elapsed between two events, is very difficult and de- 
pends, to a large extent, upon what the witness was 
doing between the two occurrences. 

Many times, a mental impression will affect vision. 
We see, not what exists, but what we think exists, an 
extension of the failing of wishful thinking to which the 
human machine is subject. Serjeant Ballantine once 
represented the defendant in a bastardy case. He pro- 
ceeded on the theory that his client was not the father 
of the child. This failed to impress the judge, who 
called Ballantine to the bench and said, "You made a 
very good speech and I am inclined to decide in your 
favor; but you know I am a bit of a naturalist, and 
while you were speaking, I was comparing the child 
with your client and there could be no mistake. The 
likeness was most striking." 

Ballantine looked aghast at the judge and replied, 
"My client was not in court. The person you saw was 
the attorney's clerk I" 

The judge, proud of his prowess as an amateur 
reader of character, had allowed his visual sense to be 
duped by his imagination. He had jumped to the con- 
clusion that the young clerk was the father of the child 
whose parentage was involved and, therefore, saw 
quite a resemblance between him and the child. This 
error almost saddled the clerk with the obligations of 
illegitimate fatherhood. 

The frailty of the human sense of smell was once 
used in cross-examination of several state's witnesses 
in an arson trial. They were all positive that they had 
smelled kerosene at the fire and that they could recog- 
nize its odor. Samuel Leibowitz, the defending at- 
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torney, made up fifteen vials of similar size and shape, 
filled with water, kerosene, gasoline and gin. These 
were shown to the state's witnesses, who were, in turn, 
asked to smell and identify the contents of the respec- 
tive bottles. The results were surprising. One witness 
swore that the water was gasoline, and another that it 
was gin. Still another got a whiff of concentrated kero- 
sene first and, thereafter, was positive that all of the 
vials contained kerosene. Certainly, after this dra- 
matic demonstration, the testimony of these witnesses, 
that they had detected an odor of kerosene on the 
premises, carried little weight with the jury. 

After considering these many defects to which the 
flesh is heir, and the manifold possibilities of error in 
sense perception, the surprising thing is, not that wit- 
nesses testify inaccurately, but that they are able to 
testify as well as they do. Consider also that percep- 
tion is only the beginning of the testimonial process. 
The vStory which a witness tells is affected by a great 
many other psychological elements such as memory, at- 
tention, suggestion, bias and habit. Even in the narra- 
tion of testimony, various mistakes and sources of 
error may creep in. 

After the witness has seen or heard what has hap- 
pened, it is essential that he remember the details 
until he is ready to testify. But memory is a tricky 
faculty, at best. There are so many things that affect 
it that it is almost impossible to recall all that hap- 
pened in regard to time, place and manner. Although 
two witnesses may have seen an incident at the same 
time, and from the same point of vantage, they will 
not remember and relate the same story* This is so 
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not only because of their varying perceptive powers, 
but also because their memories function differently. 

Nowadays, the greatest destroyer of memory is 
time. Because of the crowded court dockets, it is often 
several years before a witness is called on to give his 
testimony- Modern litigation is extremely complicated. 
The wheels of justice grind as slowly as the mills of 
God. In the proceedings instituted for release of 
Tom Mooney, in California, a witness was brought 
forward, and testified for the first time, seventeen 
years after the fatal bomb had been thrown into the 
Preparedness Day Parade. Surely, a passage of so 
much time would operate so that memory, positive 
memory, would have been replaced by imagination and 
impressions received from other sources. Psycholo- 
gists have made quite a study of the effect of lapse of 
time on memory and have gone so far as to plot out a 
complicated graph illustrating the curve of forgetful- 
ness. 

Memory is as human as those who possess it. 
Pleasant sensations are remembered more easily than 
unpleasant ones. Colorless sensations of neither type 
are most readily forgotten. In giving testimony re- 
garding alleged conversations, a witness would be more 
apt to retain an impression of those words which were 
pleasing to him or which were so odd as to have ad- 
hered to his mind. Thus, certain neutral words, un- 
important at the time of their expression, are most 
readily forgotten, although they may be decidedly 
material. 

Memory is always aided by having something to 
which it can hang.- A combination of interlocking 
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events is more likely to be remembered than a single, 
isolated circumstance. One retained fact may be the 
key that opens the way to a series of facts which fol- 
low it. This association of ideas is affected by what a 
person does immediately after receiving the stimulus. 
If he relaxes and carefully reviews what has happened, 
the impression received is likely to be a lasting one. 
But, if his attention is strongly diverted immediately 
after the stimulus, retention is more difficult* 

Shrewd lawyers know these things. In cross-exam- 
ining witnesses who have scored points against their 
clients, they will do something which will shunt the 
attention of the jury from the damaging testimony. 
Some will start an argument, others will create a 
laugh, while still others will raise a scene designed to 
interfere with the process of organization going on in 
the minds of the jury, so that they will forget what the 
witness has said. 

Different people have different types of memories. 
Where some recall visual sensations with ease, others 
retain auditory sensations more readily. This variance 
continues into all of the other senses. A witness may 
remember perfectly every detail which he saw in an 
automobile accident. He will describe, completely, the 
relative positions of the cars before and after the ac- 
cident. Pressed further, though, his memory will prove 
to be a forgettory in matters of sound and smell. He 
will be unable to say, with the same degree of cer- 
tainty, whether he heard the sound of a horn, or when 
he heard the squeal of brakes. Neither will he be sure 
about the smell of burning brake lining. Observing 
this failing in a witness, the lawyer is quick to take ad- 
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vantage of it by avoiding a cross-examination based on 
the type of memory the witness favors. Instead, he 
will confine his memory-testing questions solely to 
those phases in which the witness is unsure. Although 
he has seen an accident, and remembered his visual 
perceptions perfectly, his testimony may be discredited 
because he is unable to recall what he heard, or smelled, 
or felt. 

Another difficulty with testimony is that the witness 
to an occurrence does not realize its importance at the 
time. Therefore, he usually gives it only casual atten- 
tion. The ticket-seller who testified against Bruno 
Hauptmann in identifying one of the ransom bills that 
he had given her in a Bronx movie-house, was effec- 
tively attacked by the defendant's lawyers because she 
was unable to identify Hauptmann as being the man 
who had passed the bill. The point they scored was, 
that it would have been impossible for her to have 
recalled him, from among the tens of thousands who 
had given her admission money. Had she been on the 
lookout for him, she might have been able to give an 
accurate description of him. Not realizing the impor- 
tance of the occurrence, her attention was not attracted 
to the passer of the ransom bill. 

It is this matter of attention which should be taken 
into consideration when cross-examining. It is neces- 
sary that the witness be questioned as to his acts im- 
mediately previous to the incident he has seen. The 
purpose of this is to determine the degree of attention 
with which he viewed the occurrence. If what he had 
been doing was all-absorbing, then the subsequent 
events did not receive his complete attention. It took 
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some little time to refocus attention from what had 
been all-absorbing to what turned out to be a split- 
second occurrence. A magician succeeds in mystifying 
only because he diverts the attention of the audience 
from the scene of the trick to any trivial matter which, 
in most cases, accounts for the stream of jokes he 
pours out. A witness to an auto accident, although he 
was in a position to see every detail of it clearly, may 
discover that he is unable to recall those details be- 
cause his attention had been riveted on the shapely 
limb of one of the drivers. Asked to describe this leg, 
he could have done so with the facility of a Real Silk 
Hosiery salesman because his attention had been 
focused intently on the leg, to the exclusion of such 
unimportant details as the speed of the car and, in 
general, the manner in which the accident happened. 

A number of factors affect the degree of attention 
which will be given to any incident. Usually, the more 
intense and shocking the stimulus, the greater the de- 
gree of attention which will immediately be brought 
to bear on it. Things in motion are more likely to 
attract attention than stationary objects because the 
periphery of the eye is more sensitive to moving ob- 
jects than it is to things that are standing still. The 
flashing electric sign brings better advertising results 
than the ordinary continuously lighted one. 

There is a natural limitation to the scope of atten- 
tion. A psychological axiom states that we cannot give 
complete attention to more than one thing at the same 
time. To this extent, we all have one-track minds. 
Some vaudevillians have trained themselves, by years 
of laboring effort, to write, simultaneously, a poem on 
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a blackboard with their right hand, juggle eight balls 
in their left hand, play the bass drum with their right 
foot and a xylophone with their left foot the while 
they accompany themselves on a mouth-organ. But 
that is why they are in vaudeville. The ordinary wit- 
ness who tells the cross-examiner that he was driving 
his car with his left hand and had his right arm around 
his girl friend but yet, through the rear-view mirror, 
saw everything that happened at the crossing one hun- 
dred feet back, may be classified by the jury as being 
either a downright liar or a natural braggart. 

Attention follows interest. A man gives little atten- 
tion to that which does not first draw his interest. An 
eminent psychiatrist once testified in the Federal Court 
of New York relative to the mental condition of Jo- 
seph Harriman. The fugitive banker was attempting 
to prove that, because of his mental condition, he was 
unable to appear in court. The savant stated that Har- 
rirnan lacked power of concentration and attention. 
He had given him a number to remember and had asked 
him several questions. By that time, the banker had 
forgotten the number originally given. United States 
Attorney George Z. Medalie conducted the cross-ex- 
amination of the psychiatrist. 

Q. As I understand it, you asked him to remember 
a number, say, 6585, then asked him seven or eight 
questions and asked him to repeat the number? 

A. No, not as many as eight questions. 

Q. (quickly shot) What was the number I just 
gave you? 

A. (witness confused and blushes) Why er 625. 

(The audience laughed here.) 
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A. You didn't ask me to remember that number. 

Although he had made himself appear ridiculous, 
the psychiatrist was right and the cross-examination 
was really unfair. Harriman's attention and interest 
had been focused directly on the number given him but 
he had promptly forgotten it. The unfortunate wit- 
ness had no interest in the number given him, nor had 
his attention been directed to it. Therefore, although 
he had heard the number, it made little impression on 
him because his interest and attention had been di- 
verted. 

All of us are susceptible to suggestion in some form 
or other. A witness continually leaves himself open 
to suggestion because he is anxious to corroborate his 
version with the versions of others. His ideas about 
the case are constantly being modified by a number of 
factors. For instance, a discussion with other witnesses, 
of what he has seen, might strengthen or weaken his 
convictions. He acquires additions and modifications 
to his original ideas, from talks with friends, or with the 
lawyers, or from articles in newspapers and magazines. 
Suggestion is an unconscious process. The witness does 
not realize that he is acquiring these new facts which 
were, at first, unknown to him. Even at the last mo- 
ment, when he has already taken the stand, these subtle 
suggestions can be insinuated into his consciousness by 
his own counsel, on direct examination. So, what is 
ostensibly an account of his personal recollection is, 
actually, the cumulation of a combination of what he 
has remembered with what was suggested to him. 
Ordinarily, the leading question is taboo in court be* 
cause it suggests a desired answer to the witness. But 
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this ban is lifted in cross-examination, since it is ap- 
parent that the witness will be on his guard against 
receiving suggestions from a hostile source. 

Assuming, then, that a witness is perfectly normal 
in all his senses; that he is not color-blind; that he has 
seen and heard and felt and smelled perfectly; that he 
concentrated his undivided attention on the entire in- 
cident; that he retained a precise memory of it for some 
years until the trial; that his psychological makeup is 
such as to defy suggestion; that he has taken the oath 
and has seated himself to testify even then, the very 
process of the narration of his story will sometimes 
distort his attempts at telling what he believes to be 
the truth. Of course, this difficulty does not arise in 
the case of the intentional perjurer who has manufac- 
tured his entire story. He has no difficulty in repeat- 
ing it as it has been learned. As we have already seen, 
the task of the cross-examiner with a witness of this 
latter type is comparatively easy. The examiner runs 
into real difficulty when he is confronted with an honest 
witness whose testimony is made more damaging by 
the methods which he unconsciously uses in narrating 
his story. 

The most dangerous witness is not the willful liar 
but the unconscious exaggerator. It is only natural 
that, after a witness has visited the office of a friendly 
lawyer and has learned which facts are most material 
to the case, his memory and impressions of these facts 
will be unconsciously strengthened. Having been called 
by the lawyer, he will think much of the facts which he 
was told were material, without actually intending to 
do so. By an involitient process, he will supply pseudo 
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facts and sometimes incidents which had become hazy 
in his memory, which had been forgotten or which had 
never occurred. 

Jurors may not always be persons with intellectual 
backgrounds, but they have had practical experience 
and they can usually detect a liar with surprising ease. 
The papers printed statements made by the individual 
members of the Hauptmann jury after the trial. Sev- 
eral of them pointed out, with excellent reasoning, 
why they thought certain of the witnesses had lied. 
Jurors follow the cross-examination with intense in- 
terest. When a perjurer is exposed, they are keen to 
grasp the situation and react accordingly. But, as was 
so aptly expressed by a chancellor of the New Jersey 
Equity court, unless a witness is "a phenomenal falsi- 
fier he has a foundation of fact upon which he builds 
his fabrications, and his fabrications are apt to consist 
of exaggeration and distortion of the actual facts." 
It is this difficulty and confusion arising out of the proc- 
ess of narration that makes exposure, by cross-exami- 
nation, difficult. 

This process of narration is much more complicated 
when the witness is undergoing cross-examination, than 
when he is giving his direct testimony. He makes his 
debut in court in direct examination. Under the super- 
vision of a friendly lawyer, he goes through his paces 
like a circus horse. But, when cross-examination starts, 
he immediately suspects hidden snares. He will hesi- 
tate and devote more thought to his answers. Then, 
he probably will be pressed harder by opposing counsel, 
and the more he is pressed the greater becomes his 
hesitation, discomfort and eventual disintegration. 
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Therefore, only because of an inept narration, even 
an honest witness may make a bad impression on the 
jury. 

Bias on the part of a witness will greatly color his 
testimony, yet it is even more difficult to expose than 
out-and-out falsification. A lawyer may assume that 
practically all witnesses are biased, favoring either one 
side or the other. Still" he usually is unable to expose 
this bias to a jury with cross-examination. Sometimes, if 
he is fortunate, he can show bias by proving various 
statements made by the witness, out of court or previous 
to the trial, which will convince the jury that he is bit- 
terly prejudiced against the examiner's client. Some- 
times he can demonstrate to the jury the witness' actual 
bias, with cross-examination, as was done to a character 
witness who swore in a civil proceeding that the repu- 
tation of the defendant in the community, for truth 
and veracity, was of the very worst. 

Q. You are a bitter enemy of the defendant, are 
you not ? 

A. No, sir. 

Q. Are you on friendly terms with him ? 

A. I have nothing against him. 

Q. That was not the question. I asked you, are 
you on friendly terms with the defendant? 

A. Yes, sir. 

Q. Then am I to understand that you are a friend 
of his? 

A. Well, yes. 

Q. Were you subpoenaed to come here and testify 
against him? 

A. No. 
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Q. You came as a friend? 

A. I came because the plaintiff asked me to come. 

Q. But you came voluntarily? 

A. Yes. 

Q. You came voluntarily to blacken the name of 
your friend? 

That was sufficient for the witness and the last ques- 
tion was left unanswered. The examiner cleverly com- 
menced by putting a very extreme question. If the 
witness had answered by admitting outright that he 
was the defendant's enemy, nothing further would 
have been necessary. However, his bias was shown to 
the jury just as effectively by making his answer, that 
he was a friend of the defendant's, look ridiculous. 

Many seemingly uncorrelated factors cause bias or 
partisanship. To begin with, it is natural for a litigant 
to call his friends and relatives as witnesses. Certainly, 
the party to a lawsuit would not visit his enemies in 
the hope of getting them to testify in his favor. Then, 
too, the general attitude of people, particularly in the 
case of Americans with "sporting blood," is that a law- 
suit is not a dignified process of judicial inquiry, but 
is like a contest or a football game in which each side 
tries to win. Most witnesses are like spectators at a 
prize-fight. They do not sit passively but immediately 
take sides and pull for the contestants they favor. 

The human animal responds very readily to flattery. 
Requested to appear as a witness, the average indi- 
vidual feels that he is a person of importance and that 
his testimony will be of great significance in the trial 
of the case. Even unconsciously, many people will feel 
slighted because one of the litigants has not asked 
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them to appear as witnesses. Conversely, they will 
feel complimented when called by the other side, and 
will make every effort to help the party that called 
them. After being told of the role which he is to play, 
the witness usually goes through several dress-rehears- 
als in the office of the lawyer who will use him. Even 
though the lawyer exercises impartiality and has no 
intention of influencing the witness, his "explanation" 
is always colored and one-sided. 

In some cases, bias exists without having been in- 
culcated by litigants or lawyers because of a natural 
antipathy of the ordinary man to big corporations and 
especially to insurance companies. When the plain- 
tiff is a poor man trying to recover damages from a 
large company, such as a public utility corporation, the 
average witness will start from the premise that the 
company ought to pay anyway, not only because it is 
at fault, which is a foregone conclusion, but just be- 
cause. Strict rules of law forbid any mention to the 
jury that a defendant in a personal injury or property 
damage case is covered by insurance. If the jury knew 
that the defendant was insured, they would look upon 
him merely as a complacent bystander and would pro- 
ceed to decide the case and to calculate the plaintiff's 
damages, in accordance with the well-known legal 
principle of, "Soak the company." But you may be 
sure that this knowledge is not so carefully kept from 
the plaintiff's witnesses, who come to court fully pre- 
pared to do their share in seeing that the company is 
"soaked" and justice done. 

Besides analyzing and pointing out possible sources 
of error and contradiction in the testimonial process, 
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modern psychologists have evolved various instrumen- 
talities which they hope will prove useful as an adjunct 
to cross-examination. This has been going on for cen- 
turies. Before psychology was known as a science, nu- 
merous interesting devices were resorted to in determin- 
ing the veracity of a witness. The ancient Chinese were 
not only pioneers in powder manufacturing, spectacle 
making and individual-type founding, but it seems that 
they had been practicing a modified form of truth 
detection centuries before the advent of the lie-de- 
tector. An accused person was asked to chew some 
grains of rice and then to spit them out. If they were 
found to be dry, he was thought to be guilty because 
his fear of exposure would prevent a free flow of 
saliva. In India, movements of a suspect's big toe were 
thought to be more accentuated when he was lying. In 
Medieval times, an accused person was subjected to 
the trial by ordeal. He was thrown into a body of 
water and, if he sank to the bottom, he was considered 
innocent and a suitable monument was erected to his 
memory* vindicating him for posterity. If he floated 
and returned to shore, the theory was that he had 
been aided by the devil, who gives succor only to guilty 
people, and that the natural waters of God had cast 
him out. Thereupon, with this undeniable proof of 
guilt, he was summarily executed and buried without 
the encomiastic monument. Truly, the venerable wis- 
dom of the Chinese seems to have been founded on a 
sounder psychological basis. 

The polygraph, or lie-detector, is a much publicized 
psychological instrument for determining falsehood. 
This machine usually consists of three units. The first 
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records changes in the rate of respiration or breathing; 
the second records changes in the blood pressure; the 
third unit, which is rarely used, records reflex or in- 
voluntary movements of the arm or leg muscles, a re- 
finement of the "big toe" method of the Hindus. After 
the machine is attached to the chest and arm of the 
suspect, he is asked a number of immaterial questions, 
such as his name or what he had for breakfast. Inter- 
larded into these irrelevant inquiries are vital ques- 
tions, definitely material to the commission of the 
crime in question. The theory of this mechanism Is 
that the questions concerning the crime will cause a 
sudden, sharp increase in the rate of respiration and 
in the blood pressure of a guilty person, whereas an 
innocent person would not be affected by them. Psy- 
chologists contend that, when the suspect lies to protect 
himself, the result will be an involuntary increase in 
blood pressure and in the rate of his pulse and breath- 
ing caused by an increased functioning of various glands 
of the body. 

At the present time, the lie-detector is in use but is 
confined only to investigations before trial. It is never 
used in actual demonstration during trial. In the in- 
vestigation following the Straub murder at the fashion- 
able Saddle and Cycle Club in Chicago, Morris 
Meyers, the assistant state's attorney in charge of the 
prosecution, attempted to use the lie-detector but was 
unable to do so. Mrs. Straub, one of the principal 
suspects, refused to undergo the tests. The machine 
was further made useless in the case of "Brickie," an- 
other suspect, because his blood pressure was abnor- 
mally high. 
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The foreboding apparatus was useful in obtaining 
a confession from Gerald Thompson, subsequently 
executed for the sex-murder of pretty Mildred Hall- 
mark, nineteen-year-old cafe hostess in Peoria, Illinois. 
Thompson callously denied all knowledge of the crime, 
until a lie-detector was strapped to his arm. Then, 
even before the questioning started, he became panic- 
stricken and blurted out a complete confession. Here, 
it was not the actual findings of the lie-detector that 
aided the investigation, but the very fear of its use 
that broke down the suspect's resistance. 

Even though the subject admittedly fears the ap- 
plication of the lie-detector, his physical and mental 
make-up may be such as to make the instrument virtu- 
ally useless. The torso of Ervin J. Lang was found in 
an Indiana swamp. His legs, which had apparently 
been crudely severed from his body with a hatchet, 
were found nearby. Blanche Dunkel, his mother-in- 
law, was subjected to a two-hour gruelling with the 
lie-detector and admitted that she feared it very much. 
Facts later showed that she had not been guilty of the 
actual killing but that she had arranged the whole 
thing with Evelyn Smith, her girl-friend, and Harry 
Jung, a Chinese hatchet-man. Yet, in spite of the fact 
that many questions concerning the crime were fired 
at her, she gave truthful answers to all of them, so 
far as the lie-detector disclosed. 

The lie-detector has caught the fancy of the public. 
But it is the same public that ogles the ambidexterity 
of our Thurstons, who lift rabbits but of top-hats. With 
the lie-detector, the operator is envisioned as being a 
superhuman Cagliostro who can plumb the unseen 
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depths of mental labyrinths and from them bring forth 
pure truths. Dick Tracy, ace sleuth of a widely 
syndicated comic strip, recently used the lie-detector. 
To the arm of Toby, the winsome cashier, he attached 
a cumbersome machine that resembled a radio-set, and 
found that she was completely innocent of the murder 
of Officer Donovan, But when the marvellous machine 
was strapped to the arm of the villain, Blake, it did 
everything but pass sentence on the suspect and a com- 
plete and inevitable confession resulted in the down- 
fall of the arch criminal. 

Once, during a class-room demonstration of the lie- 
detector in a California university, the professor called 
for a volunteer to act as a subject. One young man 
submitted. The apparatus was strapped to him and 
the experiment started. "Now," said the professor, "I 
shall show you what happens to the needle indicator 
the minute I tell our subject that I'm going to have a 
young girl to take off one of his shoes." Immediately, 
the record-needle went mad and the young man tried 
to leave the chair. But the professor was insistent. 
"Don't be afraid," he said kindly, "you are an excel- 
lent subject." With these words, he beckoned to one 
of the co-eds and told her to take off the student's shoe. 
Again the young man struggled while the professor 
held him down. The girl loosened the shoe-laces 
and the needle jumped excitedly up and down like a 
lover's pulse. "There," explained the professor, "now 
you can see how the lie-detector is affected by the emo- 
tions of this man the minute a member of the opposite 
sex touches him." He was cut short in his peroration 
by a burst of laughter from the class. The professor 
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looked down at the uncomfortable subject and dis- 
covered that, in taking the student's shoe off, the young 
lady had uncovered a gaping hole in his sock. This il- 
lustrates that the needle indicator may fluctuate rapidly 
from emotional causes operating in the subject, other 
than fear caused by a guilty conscience. 

Yes, the lie-detector sounds very good on paper. It 
has a wide appeal to the uninitiated. But it has never 
been accepted by the courts as a complementary or sup- 
plementary method for determining truth. Cross-ex- 
amination continues to stand out as the only reliable 
device for exposing falsehood. A short time ago, the 
conclusions reached from use of a lie-detector were ac- 
tually admitted into evidence in the trial of a criminal 
case in Wisconsin. But this was only by agreement of 
the defendant and the jury was carefully charged that 
the findings of the machine did not prove any element 
of the crime but, at best, tended to show only that, at 
the time of the examination of the defendants, they 
were probably lying. 

A United States Circuit Court of Appeals has held 
that the defendant in a criminal case could not intro- 
duce in evidence results of such a deception test made 
on him by an expert. The court stated: "Just when 
a scientific principle of discovery crosses the line be- 
tween experimental and demonstrable stages is diffi- 
cult to define. Somewhere in this twilight zone the 
evidential force of the principle must be recognized, 
and while courts will go a long way in admitting ex- 
pert testimony deduced from a well-recognized scien- 
tific principle or discovery, the thing from which the 
deduction is made must be sufficiently established to 
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have gained general acceptance in the particular field 
in which it belongs. We think the systolic blood pres- 
sure deception test has not yet gained such standing 
and scientific recognition among physiological and psy- 
chological authorities as would justify the courts in 
admitting evidence deduced from the discovery, de- 
velopment and experiments thus far made." 

During the month of January, 1933, a state Supreme 
Court approved rejection, by a trial court, of lie- 
detector testimony which sought to establish the 
truthfulness of the defendant's alibi. The court com- 
mented on the use of the lie-detector as follows : "While 
it may have some utility at present and may ultimately 
be of great value in the administration of justice, it 
must not be overlooked that a too-hasty acceptance of 
it during this stage of its development may bring com- 
plications and abuses that will overbalance any utility 
it may be assumed to have." 

Psychologists, themselves, realize that the lie- 
detector, in its present state of perfection, is far from 
being a substitute, or even an aid, to cross-examination. 
Professor Fred E. Inbau, one of the pioneers in this 
field, recently sent questionnaires to members of the 
American Psychological Association to determine if, 
in their opinion, respiratory and blood pressure change 
tests were of sufficient accuracy to warrant their use 
in court. Thirteen experts were positive that the* tests 
were not practical; seven were doubtful about the en- 
tire proposition; eighteen felt the tests were useful 
with certain qualifications, such as the fact that they 
should be administered only by experts. This may be 
another example of contradiction in expert opinion. 
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The lie-detector is, probably, the most perfected 
of the scientific devices advanced by modern psychology 
as proposed adjuncts to cross-examination. There re- 
main to be considered the use of the so-called truth 
serum and the even more vague methods employed in 
the field of hypnotism. Of late, much ado has been 
raised over the possibility of -the use of two powerful 
drugs, scopolamine and sodium amytal, as truth se- 
rums. Scopolamine has been in use for some time, 
under the name of "twilight sleep," as an anesthetic, 
particularly in difficult cases of child-birth. These 
drugs deaden or depress the cerebrum, the reasoning 
portion of the brain. Thus, when a question is put to 
the subject, after the drug has been administered 
subcutaneously, the hearing and speech centers of the 
brain react automatically and a question is answered 
truthfully. 

The story is told of a murder suspect who was sub- 
jected to the truth-serum test. By his true answers, 
he showed that he had no connection with the crime in 
question. He did, however, confess to the commission 
of a murder in Ontario, Canada, and correspondence 
with the officials there showed that he was wanted 
in that city. 

But, at the present writing, the use of these drugs 
remains of doubtful value as an aid to court pro- 
cedure. The precise effect caused by them on the 
brain and nerve centers of any given individual is, as 
yet, scientifically unknown. Also, in criminal cases, 
as with the lie-detector, there is a constitutional ob- 
jection to be dealt with. None of these devices can be 
used, in court, without the consent of the defendant. 
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Several courts of good authority have held that evi- 
dence procured, as a result of the use of truth serum, 
is incompetent and will not be recognized in judicial 
proceedings. 

A defendant accused of rape based his defense on an 
alibi. In a Missouri trial court, he offered to prove, by 
the deposition of a doctor, that, while he was under the 
influence of a truth serum, he denied his guilt. The 
trial court held the deposition was incompetent and 
refused to allow it to be read to the jury. On appeal, 
the Missouri Supreme Court affirmed the trial court 
and summed up in literary and humorous language, 
foreign to the Missouri wastelands, modern judicial 
opinion of truth serum: "Testimony of this character 
barring the sufficient fact that it cannot be other- 
wise classified than as a self-serving declaration is, 
in the present state of human knowledge, unworthy 
of serious consideration. We are not told from what 
well this serum is drawn or in what alembic its alleged 
truth-compelling powers are distilled. Its origin is as 
nebulous as its effect is uncertain. A belief in its 
potency, if it has any existence, is confined to the mod- 
ern Cagliostros, who still, as Balsamo did of old, 
cozen the credulous for a quid fro quo by inducing them 
to believe in the magic powers of philters, potions and 
cures by faith. The trial court, therefore, whether 
it assigned a reason for its action or not, ruled cor- 
rectly in excluding this claptrap from the consideration 
of the jury." 

Even more "claptrap" are the claims for hypno- 
tism. Ever since Charcot and Mesmer developed and 
perfected their methods and awed a gaping world with 
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their supposed supernatural powers, hypnotism has 
been looked upon by most people as being a mysteri- 
ous, but infallible, means of ascertaining the truth. By 
various methods, such as passing of the hands or the 
laying on of palms in a continued massage or the monot- 
onously intoned suggestion of sleep, the subject is 
supposed to be put into a "state of heightened sug- 
gestibility." While under this influence, he is supposed 
to tell only the truth in reply to any question put to 
him. 

The courts have consistently rejected evidence of 
this nature,' maintaining their traditionally cautious 
attitude. The Supreme Court of California affirmed 
a trial court in refusing to admit into evidence the 
testimony of an expert hypnotist to the effect that, 
while under his influence, a defendant charged with 
murder had stated that he was not guilty. The court 
did not elaborate but said tersely, "We shall not stop 
to argue the point and will only add that the trial 
court was right." 

A Canadian court recently rejected a confession 
made while under the influence of a hypnotist, in ac- 
cordance with the defendant's objection that the con- 
fession was, in a sense, involuntary because it had been 
induced by hypnotism. On the same grounds, confes- 
sions made by a defendant while asleep, have been re- 
jected as involuntary and, therefore, incompetent. All 
of the devices of the newer psychology may be open 
to the same legal objection. 

The latest wrinkle in psychology, as an aid to the 
cross-examiner, smacks of the Delsarte eurythm of 
the Victorians. It is the belief of certain professors 
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of psychology that human emotions may be classified 
and that each emotion is betrayed by various external 
movements or involuntary gestures of the hands. A 
group of eastern psychologists made a list of thirty- 
five emotions such as fear, anger, surprise and en- 
treaty. They called in a professor of dramatics, who 
stood behind a dark curtain and thrust his arms 
through slits in it. He then portrayed each of the 
various emotions by a different pose of his hands and 
arms. Enlarged photographs were made of each pose 
and they were eadiibited to a class of students who 
were then asked tcKjudge which emotions the pictures 
were supposed to represent. Figures were then cited, 
by the eminent professors, to support their claims that 
the emotions and the gestures which indicated them, 
were standardized and could readily be told, one from 
another. We need hardly comment on the extreme 
uselessness of such methods as aids to cross-examina- 
tion. 

Professor Hugo Miinsterberg was, during his life- 
time, one of the most ardent advocates of the use of 
psychology in the courtroom. He did much laboratory 
work to bring out the principles of psychology, as they 
have application to the giving of testimony. The Pro- 
fessor concluded, in one portion of his famous book, 
"On the Witness Stand," that "experimental psy- 
chology can furnish amply everything which the court 
demands." But he was very careful, immediately 
thereafter, to qualify this assertion by admitting that, 
"we know too little yet about the evident individual 
differences to make, for instance, a breathing and 
pulse curve today a basis for legal condemnation or 
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acquittal . . . experiment gives us so far not sufficient 
hold for the discrimination of the guilty conscience 
and the emotional excitement of the innocent." 

Miinsterberg created many novel experiments to 
prove scientifically the obvious facts which are well 
known to most lawyers and judges, surrounding the 
faults of human perception and memory and the dif- 
ficulties of narration. Many of his experiments be- 
came famous. In one instance, he took a large white 
sheet of paper with fifty black squares irregularly 
pasted on it, showed it to his class for five seconds and 
had them guess the number of black squares. To be- 
gin with, that many of the guesses were wildly incor- 
rect, is not surprising. To anyone who has had ex- 
perience with testimony, the experiment serves only 
to illustrate the obvious. It is quite possible that some 
of the more jocular students had their little joke with 
the professor and, with their horseplay, had taken him 
for a ride, by inflating their guesses. It cannot be 
argued, by any stretch of the imagination, that condi- 
tions in the classroom approximated those of a court- 
room. 

The courts would be in a bad way, indeed, if they 
were given over to modern psychologists, to be used 
as playgrounds for their block-building and paper- 
cutting tests. A commission of experts would prob- 
ably be established to give every witness a complete 
series of tests, so as to determine the efficiency of his 
perception, power of memory and his ability to nar- 
rate. Probably, a whole series of scientific statistics 
would be worked out to determine if the witness was 
normal, from a psychological standpoint, so as to 
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make his testimony competent. But the fun would 
begin if the commission of experts determined, in their 
wisdom, that the witness was not competent, and he 
produced his own group of experts who were ready to 
swear that he was perfectly capable of testifying. The 
situation would then be that, not only would we be 
beleaguered by experts for the defense and the prose- 
cution, but we would have, in court, experts to qualify 
the witnesses, experts to pass on the jurors, experts 
to pass on the judge and even experts to pass on the 
experts, themselves. And, mind you, this "wicious 
coicle" of experts would all command a neat salary. 
Like a horde of biblical locusts, the experts would de- 
scend upon "the courts already vexed and perplexed 
and confused by conflicting opinions of paid expert 



witnesses." 



Psychologists have gone so far as to experiment, 
in their laboratories and class-rooms, with the three 
methods of obtaining testimony. The witness may be 
examined by asking him direct individual questions, 
by allowing him to tell in his own words what hap- 
pened or by cross-examining him. A group of students 
was tested by these three methods, to determine the 
value of each, in obtaining accuracy and completeness 
of information. The psychologists concluded that 
cross-examination was the least effective in obtaining 
complete or accurate information from a witness. All 
this sounds very well. Perhaps, it may be true, as a 
theoretical matter. But here, again, the criticism may 
be made that the conditions of the experiments, with 
a group of students in a class-room as subjects, cannot 
be considered as being bases for court-room tactics. 
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These same scientists realize the consummate care that 
must be taken with biological or chemical cultures in 
experiments. Oftentimes the radiated body heat of 
the experimenter may cause an entirely erroneous find- 
ing. Addition of a minim of constituents or a slight 
deviation from ideal laboratory conditions may en- 
tirely disrupt a carefully planned experiment And, in 
the same way, these class-room experiments cannot 
truly reflect court-room conditions because most of the 
essentials necessary to them are lacking. 

Considering the breakdown of the oath and the in- 
sufficiency of modern psychological methods in the 
court-room, the entire task of insuring truthfulness in 
testimony is placed squarely on cross-examination. 
Cross-examination remains, despite criticism and claims 
of the modern psychologist, the one and only efficient 
instrumentality for the guarantee of truth. 



CHAPTER VIII 
RE-DIRECT 

PUTTING HUMPTY TOGETHER AGAIN 

AFTER direct examination of the witness has been 
completed, and after he has survived the ordeal of 
cross-examination, his troubles are not yet over. He 
is turned back to his own lawyer, who is given the op- 
portunity of patching up, if he can, by re-direct ex- 
amination, the holes, .torn in his testimony. In other 
words, re-direct examination is an attempt to do what 
all the king's horses and all the king's men were un- 
able to do : put Humpty Dumpty together again after 
he had fallen from the wall of cross-examination. Re- 
direct examination tries to explain or rectify whatever 
bad impressions were left by cross-examination, and to 
restore order, in the testimony, where chaos existed. 
Therefore, the witness, who has been sadly harassed 
and mauled in cross-examination, should realize that 
all is not lost. He will have an opportunity to redeem 
himself in re-direct examination which almost always 
follows. 

Here is one example in which re-direct served to 
re-establish the testimony of a character witness which 
had been badly damaged in the following cross. 

Q. Defendant's reputation is bad for truth and 
veracity? 

152 
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A. Yes. 

Q. Well, who did you hear say he was untruthful? 

A. I heard Blazek say it, and Jost. 

Q. Who else? 

A. I can't think of any more just now. 

Q. How long have you known the defendant? 

A. For a long time, ten years I would say. 

Q. What is the population of this county? 

A. Oh, about 200,000 people. 

Q. Then your testimony amounts to this. Out of 
the 200,000 people living in this county and over a 
period of ten years, you can recall only two persons 
who had spoken ill of this defendant? 

A. That's right. 

The re-direct examination completely corrected this 
erroneous impression: 

Q. How many people in all have you ever heard 
at any time making remarks or speaking about the de- 
fendant's reputation? 

A. Two. 

Q. And both of those thought his reputation bad? 

A. Very bad indeed. 

In the Hauptmann trial, a number of incidents oc- 
curred in which re-direct was used to offset the cross- 
examination. By means of inferential questions, the 
jury was led to believe that Dr. John (Jafsie) Con- 
don had been examined at various times by alienists 
and was mentally unsound. 

On re-direct, to rebut this inference, the state asked : 

Q. So far as you know, Dr. Condpn was never ex- 
amined by the men of your department? 

Again the defense tried to insinuate that the good 
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doctor's character had a black mark or two against 
it: 

Q. Did your investigation show he was considered 
eccentric in the Bronx? 

A. No. 

Q. Did your investigation show he sometimes 
dressed as a woman and masqueraded in the neighbor- 
hood? 

A. No, it did not. 

Q. Did your investigation show that parents of 
Girl Scouts and Boy Scouts objected to Dr. Condon's 
presence at meetings? 

A. No. 

Q. Did your investigation reveal why Dr. Condon 
was transferred from a New York school? 

A* No, it did not. 

Q. Then your investigation was not very complete, 
was it? 

A. I think it was. 

The state felt that the nasty inferences left by these 
questions should be corrected by re-direct examination 
and made this attempt to do so : 

Q. You found that Dr. Condon had spent his en- 
tire life in the Bronx? 

A. Yes. 

Q. Your investigation revealed he was well known 
in the Bronx? 

A. Yes. 

Q. Is it not known that Dr. Condon was known 
through the Bronx as a patriotic citizen interested in 
civic affairs ? 

A. Yes. 
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If these questions had been asked by the state's 
attorney with proper inflection and tone of voice, as 
they probably were, they would seem, at first blush, 
to counteract entirely the suspicions cast by the -de- 
fense. The reputation of Dr. Condon would then have 
remained unscathed. But, and there is a but, an analy- 
sis of these re-direct questions should show that the 
state was simply flying the patriotic flag of the Red 
Herring. Actually, the re-direct did nothing to elimi- 
nate the inferences. 

Certainly, whether or not he was ever examined by 
alienists had no connection with whether or not he 
was ever examined by men connected with the witness' 
department, the police. And whether parents objected 
to Condon's being present at meetings of their chil- 
dren certainly had no relationship with his patriotic 
tendencies or his civic-mindedness. This is a splendid 
instance of much ado about nothing effectively used in 
re-direct examination. 

Sometimes, re-direct must be used or the witness 
will remain entirely discredited and the impression, 
that it was impossible to undo the damage done by the 
cross-examination, will result. A husband petitioned 
the New Jersey Chancery Court for divorce on the 
ground of adultery. His maid testified, on direct ex- 
amination, that she had returned home unexpectedly 
one night and had found the wife and the co-respond- 
ent in flagrante delicto. She was cross-examined as 
follows : 

Q. How old are you ? 

A. I don't know. 

Q. How long have you been in this country? 
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A. I can't tell you, I will have to find out. 

Q. Are you from Ireland? 

A. I don't know where I'm from. 

Q. Are you married? 

A. I don't know. 

No re-direct examination followed and the trial 
court denied the petition for divorce. On appeal, the 
upper court made much of the fact that, because there 
was no re-direct examination, it must be assumed that 
it was impossible to correct the bad impression left by 
the cross. The court commented on the testimony of 
this witness as follows: "That last answer certainly 
caps a climax of agnosticism . . . how does it hap- 
pen that the petitioner and his experienced counsel 
suffered a witness, so important to his case, to leave 
her testimony on the subject of her character in such 
doubtful shape on the record? . . . After it had been 
attacked in her cross-examination and she had refused 
to answer proper questions, what reason could the peti- 
tioner's counsel have had upon her re-direct examina- 
tion for avoiding the subject? If she had come from 
respectable associations or surroundings, it seems to 
me that counsel would have been quick to respond to 
the challenge offered by the other side and prompt 
to strengthen her questioned antecedents." 

During the latter part of 1935, and lasting through 
the early part of the following year, Uncle Sam staged 
in Chicago a wholesale expose of the $1,350,000 
swindle, based on the mythical estate of Sir Francis 
Drake, Presentation of the government's case, predi- 
cated technically on the use of the mails to defraud, 
took seven weeks and cost about $75,000. Oscar 
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Hartzell, alleged kingpin of the fraud, claimed to 
have had an assignment from a lineal descendant of 
the Elizabethan freebooter, giving him complete right 
to the fabulous estate. He let it be known that he 
had been pressing his claim through proper, English 
legal channels. Many suckers made contributions of 
supposedly rare depression dollars to help defray his 
expenses. 

One of the important elements which it was neces- 
sary for the government to establish, to obtain a con- 
viction, was that no such proceedings were pending in 
England. To establish this, Charles Challon, London 
barrister, was retained as an expert, at a flat salary 
of fifty dollars a day. On direct examination, the 
barrister detailed each method by which a claimant 
to the Drake estate might start action in England, and 
testified that no such steps had ever been taken. The 
witness told that he had examined the original Drake 
will in the vaults of Somerset House, London, and 
that, under English law, no descendant of Drake 
would have any right to the property disposed of in 
the will. Carefully, the government showed that no 
such action was pending in the English courts and 
that, although Parliament could authorize payment 
of the estate to a proper heir, it had taken no such 
action. 

Attorney Edward J. Hess, in cross-examination, used 
the hypothesis that there were possible remedies which 
the heirs of Drake might pursue, outside of the courts, 
by a petition directly to the King. He was able to 
draw this admission from the London barrister. This 
left a loophole in the direct examination, because it 
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opened a possibility of Hartzell's claim being bona 
fide in that he might, conceivably, have realized on it 
by direct petition to the King. In order to eliminate 
this, and to show that the prosecution had an air-tight 
case, it was necessary to resort to re-direct examina- 
tion. Once more, the U. S. Attorney questioned the 
witness and definitely established by him that no such 
petition to the King had been filed in the London home 
office and, further, that the judgment of an English 
court would be necessary to entitle the claimant to pay- 
ment in this type of case. In this instance, re-direct 
examination served effectively to counteract a possible 
point which the cross-examiner had scored. Just how 
effectively, maybe judged from the fact, that, although 
thirty-three defendants were freed by order of the 
court, Hartzell and seven others were convicted by 
the jury. 

There is a danger in too much re-direct examination, 
which corresponds to the danger of too much cross- 
examination. In attempting to correct a truthful, dam- 
aging cross-examination, the situation may unwittingly 
be made much worse. Additional damaging facts may 
be brought out. On one occasion, cross-examination 
of a witness established the fact that he had once been 
convicted of perjury. Defense counsel should have re- 
frained from further questioning. But, no, he insisted 
on helping the witness. He asked : 

Q. Is it not true that you were, on many other 
occasions, indicted for perjury and acquitted? 

The witness naturally answered, "Yes," and the la^- 
yer sat down, secure in the belief that he had done 
his duty and accomplished a great deal by his re- 
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direct. He had, as the verdict showed, but for the 
other side. 

Many of the comments made about cross-examina- 
tion may be applied, with equal force, to re-direct. As 
a legal proposition, as some courts limit the scope of 
cross-examination to the scope of the direct, so is re- 
direct limited to those facts brought out or forgotten 
on direct examination. Re-direct cannot be used prop- 
erly as a means of repeating the things brought out 
originally on direct. Analogous to the procedure on 
cross-examination, observation of a clever trial lawyer 
shows that he proceeds with re-direct, only after he 
has framed a theory or formed a hypothesis. He knows 
precisely what he will try to bring out. If the cross- 
examination has established a point in his favor, he 
will press the matter no further but will allow the wit- 
ness to resume his seat without re-direct. Sometimes, 
though, the cross-examination, while not damaging, 
may open up a fertile field for the re-direct. For ex- 
ample, where a conversation is incompetent because of 
any one of a number of legal reasons, the cross-exam- 
iner, by questioning the witness about it, may waive 
his right to object to testimony concerning this in- 
competent matter. Then, on re-direct, the entire mat- 
ter may be brought out to the jury. 

Re-direct examination has resulted in bits of humor 
which sometimes lighted up an otherwise drab day 
in court. Daniel Webster was best known as a legis- 
lator, but he was a great trial lawyer and a clever ex- 
aminer. Once, in Virginia, he tried a case with William 
Wirt, author of "The Life of Patrick Henry, 5 ' which 
had been criticized as being a brilliant romance based 
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largely on the imagination of its writer. Webster 
produced a substantial witness whose story was prac- 
tically destructive of Wirt's case, unless something 
could be done on cross-examination. Wirt, probably 
more capable as a lawyer than as a writer, was equal to 
the task. He assumed a manner reflecting the greatest 
incredulity and said to the witness, almost contemptu- 
ously, "Allow me to ask you if you have ever read a 
work called The Baron Munchausen.' " With this 
he sat down, thus leaving the impression that the wit- 
ness had read that book on the art of lying and had 
drawn heavily from it for the facts to which he had 
testified* On re-direct, Webster rose and, looking over 
to opposing counsel asked, "Mr. Wirt has imputed 
that you learned to lie by reading Baron Munchausen. 
Tell me, have you taken a post-graduate course in 
Wirt's 'Patrick Henry'?" 

William Fallon once represented a confidence man 
who had travelled about from state to state and asso- 
ciated with various underworld characters. On cross- 
examination, despite frequent objections made by Fal- 
lon, the state did its best to bring these facts before 
the jury: 

Q. Where were you in February of 1908? 

A. New Orleans. 

Q. Where were you in January 1909? 

A. In California. 

Q. Did you ever know English Harry? 

A. Yes. 

The state continued in this vein and asked the wit- 
ness whether he knew several other men of refinement 
and culture, including such personages as "Gyp the 
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Blood," and "Jack the Knifer" and concluded by 
asking, "Do you know 'Charley the Dip,' who was 
convicted here last week?" 

Fallen was not disturbed by these disclosures. In- 
stead, on re-direct, he casually asked: 

Q. Did you ever know any of the following : Lillian 
Russell, Sir Oliver Lodge, King George, Theodore 
Roosevelt? 

Frenzied objections by the state's attorney were 
sustained and the court, after silencing the laughter of 
the spectators, warned Fallon not to "make a farce 
of this trial." Fallon heeded the court's warning. He 
continued : 

Q. The prosecution has gone into an exhaustive 
investigation of your alleged travels. Tell me, have 
you ever climbed the pyramids or slid down the Mat- 
terhorn? 

Another gale of laughter greeted this question. The 
jury retired and once more disagreed, perhaps stand- 
ing eleven to one for conviction. Whether it was Fal- 
lon's sense of humor, or other more persuasive factors, 
which caused this, the fact remains that the alleged 
confidence man was eventually free to resume his travels 
down the Mississippi and into New Orleans with his 
broadening associates, "Gyp the Blood" and others 
of his ilk, to be joined later on by "Charley the 
Dip." 

There are instances in which a lawyer will wisely 
refrain from re-direct examination, when he can do 
his client more good by argument to the jury. A young 
Italian was charged with assault with a deadly weapon. 
After the crime, he had disappeared for one year and 
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the state raised the inference that he had been a fugi- 
tive from justice. With his direct examination, because 
there were four jurors of Hebrew descent, Samuel Lei- 
bowitz, attorney for the defendant, had his client tell 
the carefully prepared story that he had not been 
hiding but had been employed in a fish-market on the 
East Side. The district attorney did some lightning 
preparation. He whispered something to one of his 
assistants, who promptly left the courtroom and re- 
turned shortly with a covered basket. The cross- 
examination by the prosecution proceeded: 

Q. So (with a sneer) you were working in a fish- 
market? Now let's hear you tell this court and jury 
what you know. What's this (lifting out a halibut 
from the basket, by its tail) ? 

A. A flounder. 

Q. And this (showing a butterfish) ? 

A. A sea-bass. 

Q. And this (showing a perch) ? 

A. A mackerel. 

The defendant made similar bad guesses as to the 
genus of about a dozen different fish and his cross- 
examination was concluded. Undoubtedly, no re-direct 
examination could suffice to help the witness out of this 
piscatorial difficulty. The lawyer realized this and he 
attempted no re-direct. But, instead, he argued to the 
jury as follows : 

"Gentlemen of the jury. The prosecutor has at- 
tempted to perpetrate a fraud upon my client. You 
will notice that the prosecutor used no pike, pickerel, 
whitefish or other fish that could be made into gefiillte 
fish. My client worked in a Jewish fish-store, in a Jew- 
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ish neighborhood. How can he be tried on Gentile 
fish?" 

Had the lawyer brought out the above facts in re- 
direct, the prosecution might have subjected the de- 
fendant to a similar test on the Jewish fish named and, 
in their re-cross, would have further discredited him. 
Be that as it may, the jury acquitted the defendant and 
justice once more triumphed, this time, weighing the 
facts with fish-scales. 



CHAPTER IX 

ANECDOTAL 
IT HAPPENED IN COURT 

DURING the early days of warfare between Ireland 
and England, when the furor of Home Rule was the 
cause of civil war between the Orangemen and the 
Home Rulers, Daniel O'Connell, referred to always 
as "The Counselor," was one of the great protectors of 
Irish liberty. In many hopeless cases, he was able to 
save grateful defendants from the severity of Eng- 
lish justice. O'Connell was famous also as a cross- 
examiner and, with typical Irish bullying, could break 
down the testimony of the most facile liars. Not only 
this but, when bullying failed him, he resorted to many 
a crafty trick to gain a point in cross-examination. On 
one occasion, he was trying an arson case which arose 
out of the burning of a police barracks. The crown 
proved that the incendiary fire had been started by the 
use of pitch, that is, tar. One witness for the prosecu- 
tion testified that he had discovered the fire and had 
recognized the odor of pitch. When O'Connell got 
at this man in cross-examination, the following re- 
sulted : 

Q. You know the smell of pitch, then? 

A. I do, well. 

164 
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Q. You seem a man able to smell pitch anywhere? 

A. Anywhere I found it. 

Q. Even here, in this courthouse, if it was here? 

A. No doubt I would. 

Q. And do you swear that you don't get the smell 
of pitch here? 

A. I do solemnly. If it was here, I'd smell it. 

With a sneer such as only O'Connell was capable 
of, he reached down to the foot of the stand and lifted 
his top hat away from the floor. There, underneath 
it, was revealed a large skillet of steaming pitch which 
he had previously planted. Striking a truculent atti- 
tude, O'Connell blurted out to the astonished witness: 

Q. Step down, you perjured rascal! 

We have already met Earl Rogers of California 
and have seen that his ability to cross-examine was, 
perhaps, the principal reason for his fame. He was 
very meticulous about his cross-examinations and al- 
ways planned them as carefully as a chess player plans 
his game, moves in advance. At one time, he appeared 
on behalf of a group of contestants of an important 
will who claimed that the testator was not in full pos- 
session of his senses, at the time- the will was executed. 
The chief witness for the proponents was a lifelong 
friend of the testator. On direct examination, he told 
an excellent, straightforward story of how he had 
signed the will as a witness and how, at the time, the 
testator had appeared to be quite intelligent with full 
use of all of his faculties. 

When Rogers rose to cross-examine, the whole 
courtroom leaned forward, sensing that something 
dramatic was going to take place. They shortly became 
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disappointed and even lost interest. Rogers began to 
question the witness in detail about seemingly immate- 
rial events which had occurred several days previous to 
the execution of the will. Finally, he got down to the 
actual day on which the will had been signed and contin- 
ued to ask the same type of apparently meandering 
questions. The courtroom fans did not realize that he 
was laying an indispensable foundation for the point 
which he was going to make. He was about to show 
that the witness was a man of intelligence and that he 
had a perfect memory of all things he had done on the 
day the will had been executed, even of immaterial de- 
tails, as to what his breakfast had been that day. 
In addition, Rogers was very careful to hammer home, 
by continuous questioning, that the witness had been 
a close friend of the deceased. 

Q. Was there any change in your friendship before 
Patrick Talent, the testator, died? 

A. None whatsoever. 

Q. At any time in the past, had there been any mis- 
understanding between you? 

A. Never, we were always warm friends. 

Q. And when you signed the will as a witness of 
your old friend's signature, what did you do then? 

A. Heft. 

It is evident, here, that each of these questions was 
designed, only, to stress the fact that the witness and 
the testator were the closest of friends, so as to lay a 
perfect foundation for the ensuing question: 

Q. Did you bid Patrick Talent goodbye, before you 
took your departure? 

The entire success of the cross-examination depended 



ANECDOTAL 167 

on the answer to this question. Had it been a simple, 
"Yes," Rogers would, probably, have sat down and 
the case would have been lost. As it was, the witness 
replied : 

A. No, I left as soon as I had witnessed his signa- 
ture. 

Immediately, Rogers dropped his seeming lethargy 
and sprang upon the witness like a tiger. His next ques- 
tion brought the bored court fans forward again : 

Q. What 1 you mean to tell this court and jury that 
you, the dear friend, the lifelong friend of Patrick Tal- 
ent, knowing he was dying, did not bid him a last good- 
bye? 

A. I don't think I did. 

Q. You don't think? If you bade farewell to your 
lifelong friend on his deathbed, you would not be un- 
certain about it. You would know. Did you bid 
him goodbye? 

A. No. 

Q. If you did not say goodbye to your dying friend, 
there could be only one reason and that was that you 
knew he was mentally incapacitated, that he did not 
know you ? 

The witness realized that there could be no answer 
to the irrefutable logic of this question. His only 
reply was an expressive shrug of his shoulders. He 
was waved aside disdainfully and the will was as good 
as gone. 

The trial of Aaron Burr, in the Federal Court of 
Richmond, Virginia, for treason, was one of the great 
court battles of the day. It brought out the finest 
legal talent of the generation. The defendant, him- 
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self, was one of the most formidable lawyers of his 
time. Many contemporaries have said of him that 
he never lost a case. The principal defense counsel 
was Luther Martin, who was drunk more often than 
sober; but, drunk or no, he was acclaimed as having a 
mind that was "a perfect storehouse of legal prece- 
dents although he was coarse, vulgar, gross and gen- 
erally under the influence of liquor." 

Burr was accused of having formed the treasonable 
plan of hewing out an empire for himself, by forming 
a secret expedition, and suddenly seizing the whole 
strip of newly acquired American territory adjacent 
to and east of the Mississippi River. The principal 
witness for the prosecution was General Eaton, who 
testified that Burr had approached him, about the 
proposed expedition, and had offered him a military 
position. The defense knew that, shortly after this 
alleged conversation, Eaton had visited Washington 
and had conferred with the President there. In fact, 
he had suggested Burr's name as a candidate for a 
diplomatic post abroad. This certainly seemed incon- 
sistent with the knowledge that Burr, at that time, was 
plotting a counter-revolution. With this hypothesis, 
Luther Martin, probably as drunk as a sailor on his 
first day's shore-leave, cross-examined Eaton. 

Q. Had you not visited the Capital shortly after 
you had learned of the prisoner's treasonable plans? 

A. I had. 

Q. Well, did you at that time denounce the plot 
to the authorities? 

A. No. 

Q. Why not, pray? 
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A. Because I feared to place my testimony against 
the weight of Mr. Burr's character. 

Q. Indeed 1 Well, you had held a conference with 
the President on that occasion concerning Mr. Burr, 
had you not? 

A. Yes. 

Q. Just what was the nature of that conference? 

A. I urged the President to appoint Mr. Burr to a 
foreign mission, either Paris, London or Madrid. 

Q. What! Impossible! Surely you never could 
have recommended a man whom you knew to be a 
traitor to his country for an important post in the 
country's service? That is utterly incredible! 

A. I did so only to rid the country of a dangerous 
citizen. 

Q. Really I So that was your purpose, was it? Did 
you confide this highly moral argument to the Presi- 
dent or did you seal it in your patriotic bosorn? 

A. I did not confide it to the President. 

Q. Exactly. That is all! 

Martin had accomplished what he had set out to 
do. As a result of his cross-examination, one of two 
things was certain. Either Eaton was lying about his 
treasonable conversation with Burr, or he had been 
derelict in his duty to his country in failing to denounce 
the plot and in recommending the chief conspirator 
to an important government post. His excuse for men- 
tioning Burr, because he desired to rid the country 
of a dangerous conspirator, fell flat and was recognized 
as a palpable afterthought. 

But Eaton was to enmesh himself further. He had 
yet to run the gantlet of cross-examination by Burr. 
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Burr had an important bit of ammunition with which 
to bombard the witness. This is how he laid down 
the barrage: 

Q. Did you not attempt for some years to collect 
a certain claim from the United States government? 

A. I did. 

Q. Well, what was the nature of that claim? 

A. It was for money owed me by the government 
for official expenses in Tripoli. 

Q. Did you not present that claim to Congress? 

A. I did. 

Q. Did Congress reject or allow it? 

A. My claim was not allowed. 

Q. It did not allow it, eh? Well, was it not true 
that certain very injurious strictures had been passed 
upon your conduct while your claim was under discus- 
sion in the House of Representatives? 

A. Yes, I was criticised. 

Q. Unjustly? 

A. Yes, of course. 

Q. But the end of it all was the rejection of the 
claim, was it not? 

A. It was not allowed. 

Q. That is, it was not paid, was it? 

A. Not then. 

Q. Not then? Then when? Some time ago? How 
long since? Was it before or after you swore to the 
deposition against the defendant in this case? 

A. After. 

Q. Indeed! Just about how long after you signed 
that widely published deposition was your claim ad- 
justed? 
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A. Three weeks afterward. 

Q. Really! Well, what was the sum then paid 
you? 

A. That is my own private concern. 

Q. No, sir! That is public business! What sum 
did you so opportunely receive from Treasury funds? 

A. $10,000. 

Nothing more was necessary and the witness left 
the stand with the true reasons for his malice against 
Burr exposed. It is a matter of history that, principally 
because of this destructive cross-examination of this 
witness, Burr was later acquitted of the charges and 
continued his career. Eventually he came to a bad 
end, climaxed by his ruthless killing of Alexander Ham- 
ilton in a duel in New Jersey. 

Rufus Choate was one of the greatest American 
lawyers of all time. He has been referred to as the 
"Wizard of the Twelve," so effective was his per- 
suasive power over the talesmen. He, too, excelled 
in cross-examination and many examples of his achieve- 
ments in this field are current. But one story of the 
mighty Choate has not been aired by his biographers 
because, in it, he suffered ignominious defeat from an 
ignorant sailor. Choate was trying a case involving 
an alleged assault and battery at sea on the deck of the 
clipper ship Challenge. The mate testified as to the 
facts of the assault, and also to the effect that the 
night was very dark. Perhaps intentionally, Choate 
cross-examined for one hour without giving the wit- 
ness a rest. This made him irritable and hence less 
cautious in his responses. Actually, it made the care- 
ful Choate less thorough in his questions. 
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Q. Was there a moon that night? 

A. No, sir. 

Q. Did you see there wasn't any moon? 

A. No, sir. 

Q. Then how do you know there was no moon? 

A. The nautical almanac said so, and I'll believe 
that sooner than any lawyer in the world. 

From this answer, Choate should have realized 
that the mate was well posted in his field. He should 
have known better than to have taken his ship through 
channels whose sand bars were uncharted to him. 

Q. What was the principal luminary that night? 

A. The binnacle lamp aboard the Challenge. 

Q. Ah! You are growing sharp, Mr. Barton. 

A. What in blazes have you been grinding me this 
hour for ? To make me dull ? 

Q. Be civil, sir. And now tell me what latitude 
and longitude you crossed the equator in? 

A. Sure, you're joking. 

Q. No, sir. I am in earnest, and I desire you to 
answer me. 

A. I shan't. 

Q. Ah I You refuse, do you ? 

A. Yes, I can't. 

Q. Indeed, you are the mate of a clipper ship, and 
are unable to answer so simple a question? 

A. Yes, 'tis the simplest question I ever had asked 
me. Why, I thought every fool of a lawyer knew that 
there ain't no latitude at the equator. 

This unfortunate incident should not be taken as 
being typical of Choate's work. It shows him at his 
worst and he seldom erred. But even the greatest of 
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lawyers cannot always avoid some of the dangers of 
cross-examination. 

In the case of People vs. Hoffman, to which refer- 
ence has already been made, a witness for the state 
testified that she had seen the defendant, who was 
driving a car, stop, pick up the murdered woman and 
ride away with her. She had identified him and his 
car from pictures in the newspapers, published sub- 
sequently to the crime. Samuel Leibowitz, defense law- 
yer, had provided himself with a triple-barrelled hy- 
pothesis. He knew that the girl had been doubtful 
about her identification, that she had not had ample 
opportunity to compare the picture in the paper with 
the man whom she had seen driving the car, and that 
her memory was exceedingly poor. He commenced 
a very friendly cross-examination so as to gain the 
full confidence of the witness. 

Q. Let's see. It was at the police station that you 
first identified him, wasn't it? 

A. Yes. 

Q. What officers were present when you got there? 

A. I didn't take notice. 

Q. Do you know Police Inspector Ernest Van Wag- 
ner, captain of detectives? 

A. Yes. 

Q. Wasn't he there? 

A. Yes. 

Q. After you had viewed Hoffman the first time 
at the police station, didn't you say to Captain Van 
Wagner, "No, sir I That is not the man" ? 

A. Yes. 

Q. And then, didn't you view Hoffman the sec- 
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ond time and say to Captain Van Wagner, "That 
isn't the man"? 

A. Yes. 

By this time Leibowitz had fully developed the first 
portion of his hypothesis. He had showed that the 
girl had originally said that she could not identify 
Hoffman as the man she had seen driving the car. 
Then he showed that, although she had seen only a 
side-view of the driver of the car, she had based her 
identification of the defendant on a newspaper front- 
view picture published almost a month after the 
murder. 

Q. You saw only one side of the man's face, didn't 
you? 

A. Yes. 

Q. And you really don't remember which side you 
saw? 

A. No. 

Q. The picture you saw in the papers one month 
later showed a front view of Hoffman's face? 

A. Yes. 

The examiner was now ready to conclude by showing 
how unretentive was the memory of the witness. 

Q. Did you ever live in Mersereau avenue? 

A. Yes. 

Q. Do you remember the number? 

A. No. 

Q. Do you remember how many rooms there were 
in the apartment? 

A. No. 

Q. You lived in Bloomfield avenue five years 
ago? 
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A. I think so. 

Q. Do you remember the number? 

A. No. 

Q. Did you attend Public School Number Six in 
Manhattan? 

A. Yes. 

Q. What was the location? 

A. I don't remember it. 

Q. You 'testified at Hoffman's third trial in 1928? 

A. Yes. 

Q. In what month was it held? 

A. April or May. 

He had, then, only to quote from the records of that 
trial to show that it was held in November, and his 
job was complete. Incidentally, the last portion of 
this cross-examination shows how carefully and minutely 
he had investigated matters which many lawyers would 
have thought immaterial. 

Ordinarily, the courts present the drab side of life 
in which none but the morbid seem to take interest. 
This is because court procedure frequently exposes 
man's inhumanity to man and the substrata tragedies 
of life. But, occasionally, this sordid picture is en- 
livened by a bright gleam of humor. And, as is most 
often the case, this humor crops up in cross-examina- 
tion. 

It seems that a mulatto was on trial in a Georgia 
town, charged with committing murder with a butcher 
knife. The state's strongest witness was an old gray- 
headed Uncle Tom of a darkey who told a story 
of deliberate and premeditated murder. The white 
lawyer for the defendant, feeling secure in the belief 
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that he was going to put the colored brother in his 
place, proceeded to cross-examine as follows: 

Q. So your name is George Washington ? 

A.- Yas, suh! Dat am mah 'pellation. ' 

Q. Where did you get that name, or 'pellation as 
you call it? 

A* Down in oP V'ginny, suh. 

Q. From whom did you get it? 

A. Um. Now you have me, suh. Ah 'spects ah tuk 
it f'm mah pappy. 

Q. Are you a son of General George Washington, 
the father of his country? 

A. Well, ah specks ah be. If he were the pappy ob 
all dis yeah country, ah specks he was the pappy o' 
the black folks like he was the pappy o' the white folks 
so ah specks ah be his Ascendant in the puhpendicular 
line. 

Q. Don't you know that the great George Washing- 
ton never told a lie? 

A. Dat what ah say, suh, an' ah 'sembles him 
'cause ah ain't never lied in mah whole blessed life. 

Q. So you think you resemble General George 
Washington, do you? 

A. Yes, suh. Speck so but ah ain't no ginral, suh. 

Q. And so, like your illustrious namesake, you tell 
no lies ? 

A. Dem words, suh, dey's too long f'r dis yeah po' 
nigger but ah knows ah ain't never tol' no lie, suh. 

Q. And you have told no lie about this case or 
made any mistake about it? 

A. Well, suh, ah spoke the truf, the whole truf an' 
nuffin but the truf. But we's all po' sinners here 
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below an 5 ah's a po' sinner too an' lahble t' make 
mistakes. 

Q. Please state how long a time elapsed between 
the act of Bill Perkins throwing the knife over the 
table at the body of the deceased and the deceased 
calling Bill Perkins a damn scoundrel and liar. Be 
particular about this I 

A. Well, suh ! ah ain't never had no watch, suh, an' 
was ah t' hab one ah jes' wouldn' 'a' looked at It t' 
count da time, suh, but if mah rememberin's right dey 
was 'nough time fo' dat murderin' Bill Perkins t' 
demeditate an' preliberate. Dey was plenty time fo' 
murder in de fust degree t' be hatched out. 

Q. We don't desire your legal opinion, Mr. George 
Washington, you're no lawyer. You may leave the 
stand. 

A. Bress d' lord, ah ain't one o' d' p'fession. Ah 
specks ah wouldn't tell as many lies as dey does fo' d' 
hull worl'. T'anky, suh. Ah be glad t' gib up mah 
place t' d' nex gen'man. 

Not all cross-examinations end with the confusion 
of the witness. Sometimes, the lawyer comes out be- 
hind the proverbial eight ball. A conceited lawyer 
once had occasion to cross-examine a witness who, al- 
though eighty years of age, testified that he had seen 
the entire incident as plainly as though it had occurred 
ten feet away. This, thought the lawyer, was going 
to be a cinch. Half an hour previously, he had noticed 
that the clock in the rear of the courtroom had in- 
dicated 11 :30. Jauntily, he stepped up to the ancient 
witness and asked him to tell the time by the clock, 
which was about fifty feet away from the stand. After 
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a pause, the oldster answered "11:30." That was 
enough for the lawyer. He turned pompously to the 
jury, laughed derisively and said, "That is all!" He 
sat down with an expression indicating that the poor 
old witness had been completely annihilated. But, 
strangely enough, one juror chuckled and then another 
followed him until, in a moment, the entire court- 
room had burst out into ungracious guffaws. The law- 
yer looked around in amazement. Then he looked 
first at the witness, at the jury and finally at the 
judge who, himself, was trying to stifle laughter with 
one hand, while, with the other, he was pointing to the 
clock on the rear wall. The astonished lawyer turned 
around and saw to his horror the reason for the hilar- 
ity. The clock had stopped at 11:30. 

Our dialect-speaking citizens are often very hu- 
morous on the stand. An Irishman being tried for 
murder pleaded self-defense. He produced several 
witnesses who testified that his character for peace 
and quietness was of the very best. One in particular, 
Barney O'Grady by name, was very emphatic that 
his compatriot's character for peace was "of the very 
best, yer honor." Cross-examination brought out the 
basis for his belief. 

Q. You say of the very best? 

A. For pace an' quietness, begorra, his character 
is as your'n 'r any other spalpeen! Bejabers that's 
what it is any day I 

Q. Don't be excited, Mr. O'Grady. You are on 
the witness stand and you mustn't swear or call names. 

A. I won't begorra, your honor. But I didn't swear 
'r call names for I but spake f'r me frind. 
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Q, Well, tell us how you know his character Is 
so good for peace and quiet. 

A. Sure now, me frind Mike Flaherty is a bully 
boy, y' may be sure. Sure an* that's his character a rale 
bully feller, an' f r pace an' quietness sure an' he's as 
paceful as a drom'dary an' as quiet as a baby. Sure 
an' I was a-seein' of him oncet in the ould counthry at 
Donnybrook Fair it was, wit' his shillelah he cracked 
the brains of all forninst him but nary a bit did he 
strike his frinds, begorra. He was as paceful as a 
drom'dary an' as quiet as a baby, begorra ! 

The English courts are supposed to be models of 
sedate dignity. Rarely does a smile crack the^ wooden 
faces of the stiff dignitaries. But the following incident 
must have broken this humorless precedent. In the 
Assizes Court, one day, "John Peel" was called out as 
a witness by the bailiff. A stolid, respectable English 
doughty stepped forward and took the stand. Coun- 
sel for the crown referred to his notes and asked him 
what he knew about the affair. 

A. Nought, m'lord. 

Q. Nothing? Have the goodness to pay attention, 
sir. You remember being in the Red Lion Inn on the 
10th of last month. 

A. That I do not, sir. 

Q. (taking a deposition and handing it to the wit- 
ness) Is that your name? 

A. Yes, that it is, sir. 

Q. John Peel, you deny everything you have pre- 
viously sworn? Have you been in the company of the 
prisoner's friends since you last gave evidence? 

A. No, sir, that I have not. 
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Q. I see. What did you have to drink before com- 
ing here ? 

A. Nought but tea, sir, an' that weak. 

Q. Tea? Hrumph! A queer sort of tea. How 
many bottles of that tea did you have? 

A. Two cups, sir. 

Q. Two very large cups, eh, and strong ones to 
boot? 

A. (to the court) My lord, why should I be in- 
sulted. 

COURT: Of course not. Nobody means to insult 
you. But, . . . 

A. My lord, I know nothing about this case. I am 
a juror and waiting for my turn at duty. 

We have now examined the entire structure of 
cross-examination. We have seen its importance and 
the startling dramatic effect which may be obtained by 
its use. We have learned the necessity of thorough 
preparation for cross-examination and have discussed 
its scope and some of the principles applicable to its 
conduct. We have obtained, at least, a slight idea of 
some specialized types of cross-examination such as 
that of the expert. We have laughed both with and 
at the lawyer, in his usually futile attempts to cross- 
examine women. We have analyzed the psychological 
basis of cross-examination, together with the feeble ef- 
forts of the newer psychology to supplement it. 

All of the anecdotes and illustrations presented here 
were not selected, solely, for the purpose of making 
enjoyable reading. They were used because they ful- 
fill a serious purpose. They illustrate some of the 
basic principles underlying the most potent element in 
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modern legal procedure, and the greatest force for de- 
termining truth : cross-examination. With this thought 
and with the hope that an examination of these prin- 
ciples will benefit both the lawyer and his client. . . . 

... WE REST OUR CASE. 
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